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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Son et Lumiere Ltd

Scheme
:
Son et Lumiere Ltd Pension Scheme

Trustees
:
Mr I M A Bruce, Mrs I M Bruce and Suntrust Ltd

Manager
:
AXA Sun Life 

THE COMPLAINT (dated 18 January 2001)

 AUTONUM 
Son et Lumiere complained of maladministration including injustice causing financial loss in that AXA Sun Life had not advised it of the incidence and level of its termination charges, had not responded adequately to reasonable queries about the charges, had not liaised adequately with the Inland Revenue about a property investment made by the Scheme, had caused the Scheme to incur fines, had deducted fees without notification, had failed to keep its files and documentation in adequate order and had added to Son et Lumiere’s administration costs.  It also complained of considerable inconvenience.

MATERIAL FACTS

Background

 AUTONUM 
Son et Lumiere established the Scheme by means of a Definitive Trust Deed with annexed Rules dated 28 April 1995.  The Scheme is of the type known as a Small Self Administered Scheme (SSAS) and is required to conform to certain requirements peculiar to such schemes, one of which is the appointment of a “pensioneer trustee”.  For this Scheme the pensioneer trustee is Suntrust Ltd which is part of the AXA Sun Life group.  There are, in addition, two individual trustees, termed Managing Trustees, Mr I M A Bruce and Mrs I M Bruce, the only Scheme members.

 AUTONUM 
The Scheme is administered, or managed, by AXA Sun Life which also provides investment and actuarial services.  At the outset the Managing Trustees received advice from City Financial Independent Intermediaries Ltd (CFII) but in 1998 the advice role was taken over by a firm of solicitors, Tuck & Mann.  However, the person responsible for advising the Managing Trustees remained the same.  He was Mr Jeremy Marsh and rather than refer to the two different firms I shall refer to Mr Marsh.

 AUTONUM 
When the Scheme started, the Managing Trustees set up a unitised policy with AXA Sun Life on behalf of Mr Bruce.  Part of the initial investment in this policy consisted of assets transferred in from personal pension policies previously set up with AXA Sun Life by Mr Bruce.  These were transferred on a “no charge” basis, meaning that the full face value of the units under the personal pensions was transferred to the new policy and the same type of units were bought.

 AUTONUM 
Apparently the transfer terms took account of the Mr Bruce’s premium history under his personal pension policies, the effect being to reduce the number of capital units which needed to be purchased while increasing the number of accumulation units.  A policy document was issued which gave information about management, investment and termination charges.

 AUTONUM 
In its complaint to me, Son et Lumiere said:

“The communicated intention when setting up the scheme, was to purchase a property to aid the Company’s expansion as soon as possible after the schemes 2nd yearend [sic].” 

Summary of key events and complaints

 AUTONUM 
In 1997 the Scheme bought a property.  Most of the purchase price was raised partly by obtaining a loan and partly by surrendering the bulk of the Scheme’s holdings in capital and accumulation units.  The surrender of the capital units was subject to a very substantial termination charge but the Managing Trustees remained unaware of this for a very long time.  Son et Lumiere felt that AXA Sun Life had levied the charge without consulting or notifying either itself or the Managing Trustees, before or after the transaction.  It sought an explanation from AXA Sun Life but found the response unsatisfactory.

 AUTONUM 
AXA Sun Life were told in December 1998 that Mr Marsh had left CFII and had joined Tuck & Mann.

 AUTONUM 
The property purchased included a residential element and this is normally unacceptable to the Inland Revenue save in particular circumstances.  In this case, after a long delay, the Inland Revenue objected to the transaction and required the Managing Trustees to sell part or all of the property.  Son et Lumiere held AXA Sun Life responsible.

 AUTONUM 
The Inland Revenue levied fines on the Scheme for failing to report the loan it had obtained as part of the purchase price of the property and for failing to submit information in a timely manner.  Son et Lumiere believed AXA Sun Life was responsible for these omissions.

 AUTONUM 
Son et Lumiere discovered from the Scheme accounts that AXA Sun Life had deducted Suntrust’s pensioneer trustee fee from the Scheme by surrendering units without notifying the Managing Trustees.

 AUTONUM 
According to Son et Lumiere, AXA Sun Life’s record keeping and administration was very poor, resulting in requests for information it had already received etc.

The termination charge and AXA Sun Life’s response

 AUTONUM 
At the outset, the Managing Trustees were provided with a policy document and what AXA Sun Life describe as a Key Features document.  Both explained that a deduction would be made on surrender of units, with the policy document explaining how the deduction would be calculated and the Key Features document illustrating the possible amount of the deduction.  I add that the term “Key Features” is one which does not appear on the document itself.  However, its nature is clear from its content.  AXA Sun Life also issued a Statement of Investment indicating the Scheme’s current holdings in units.  This Statement was addressed to the Managing Trustees and sent to them via Mr Marsh.

 AUTONUM 
The Key Features document is dated 15 May 1995.  Part of the document related to a single premium of £4091.  Under ‘Notes and Assumptions’ the document says:

“The single contribution was received on 28/04/1995.”

 AUTONUM 
Another part of the document related to an annual premium of £13,345. Under ‘Notes and Assumptions’, the document states:

“The Annual contributions remain unaltered throughout the duration of the contract until your Selected Retirement Age.”


and:

“The Annual contributions are paid from 28/04/1995 until 28/04/2023 inclusive.”


Son et Lumiere contends that this appears to have been an error by AXA Sun Life in setting up the Scheme as the contributions were supposed to have been single one-off premiums as and when affordable by Son et Lumiere.

 AUTONUM 
The Key Features document included a table headed “What You Might Get Back”.  The document referred to an annual premium of £13,345 and the table showed that, after two years had elapsed, and taking into account a 9% yield assumption, the effective deduction in calculating a transfer (ie surrender) value would have been £14,900.

 AUTONUM 
The termination position was explained in Part 1.12(b) of the policy document.  I quote relevant extracts below:


“Surrender
The Policy can only be surrendered for cash in accordance with the terms of the [Definitive Trust Deed].

The surrender value of the Policy if surrendered within the 15 years immediately prior to [age 60] is the Bid Value at the Relevant Valuation of all the Accumulation Units allocated plus a percentage of the Capital Units remaining allocated to the Policy.  The percentage is obtained from the following table:


Reduced percentage of


Years remaining to [Age 60]
 Capital Units



0
100.00%



1
95.8%



2
91.8%



3
88.0%



…
…



…
…



15
53.3%


…

If the Policy is surrendered more than 15 years prior to [age 60] the surrender value will be determined by [AXA Sun Life].”

 AUTONUM 
According to AXA Sun Life, Mr Marsh telephoned AXA in May 1997 to ask if it was possible for the Scheme to buy a property, using the surrender value of the policies to fund the purchase price.  AXA Sun Life said that during the conversation it:

· confirmed that the Scheme could invest up to 90% of its assets in property and that it would be possible to surrender the policy;

· explained that both accumulation and capital units could be surrendered but capital units would be subject to a termination charge;

· told Mr Marsh that if the policy was fully surrendered then Suntrust would increase its pensioneer trustee fee to £2,500.

 AUTONUM 
Mr Marsh wrote to the Managing Trustees on 21 May 1997, under the heading “Proposed Property Purchase”.  There was no reference to termination charges but about financing the purchase the letter said:

“I write to explain how the proposed purchase might work.


The SSAS can borrow about £66,000 depending on market conditions and can provide about £54,000 in cash.  A TOTAL of £120,000.  If this year’s contribution is paid then the total would be about £125,000.


This would leave the rest to be bought by the Company.


The company would fund this from an injection by Mrs Bruce for the difference including any legal fees etc.  and for the £14,827 for the 96/7 SSAS contribution.” 

 AUTONUM 
On 28 July 1997 AXA Sun Life received instructions from the Managing Trustees partially to surrender for cash the policy they had set up for Mr Bruce, leaving a residual value of £500.  The instructions were conveyed on AXA Sun Life’s Surrender Request Form which had been signed by the Managing Trustees.  Although the Request Form referred to the deduction of any outstanding loans, pensioneer trustee fees or actuarial valuation fees, it did not refer to the termination charge.  

 AUTONUM 
The surrender value was £51,943.98 after allowing for the deduction of a termination charge from the face value of the units held under the policy.  Unbeknown to the Managing Trustees, this charge amounted to £15,296.52.  According to AXA Sun Life, this charge represented 50% of the value of the capital units at that time, in accordance with the terms of the policy.  

 AUTONUM 
More than a year later, on 5 December 1998, the Managing Trustees wrote to the Scheme’s accountant with a number of queries.  One query concerned a redemption fee of £9,000.  The fee was also drawn to Mr Marsh’s attention.  He wrote to AXA Sun Life on 6 January 1999 querying the figure.  His second paragraph said:

“It is my understanding that the contracts were outside of the earnings period and therefore no such redemption charge should be applicable due to commission earnings.  I would like confirmation of this or of your understanding of what you felt happened.”

 AUTONUM 
AXA Sun Life replied on 9 January 1999.  The letter said:

“… I have checked our records at the time of the surrender and can confirm that an early surrender penalty was applied.  However, the actual amount of the penalty was £15296.82 not the £9000 quoted in your letter.

The penalty was applied as the client requested that all units bar £500 should be surrendered to assist with the property purchase.  There was at the time a high level of capital units under the policy which attract a penalty if surrendered prior to [age 60].  Details of the terms applicable on early surrender are noted in Part 1.12 of the policy booklet.  …

In this case there was term [sic] of greater than 15 years to [age 60] and therefore 50% of the capital unit holding was retained by Sun Life.”

 AUTONUM 
Mr Marsh replied to AXA Sun Life on 19 January 1999.  His letter included the following paragraph:

“My understanding was that there was a 2 years earnings period and that once this was up there weren’t any particular surrender charges for the units, providing the pension scheme stayed live.  This is what I was trying to ensure when I kept the £500 a month going to keep the plan open.” 

 AUTONUM 
AXA Sun Life responded to Mr Marsh on 11 March.  I quote relevant extracts below:

“With reference to your earlier letter, I can confirm that Capital units were purchased for the first 2 years of the contract (1995 and 1996).  The Capital units remain under the policy during its lifetime but they will attract penalties if they are surrendered prior to the maturity date of the policy as mentioned in [our] letter dated 9 January.

The penalty applied is on a sliding scale depending on how many years and months there are left until the maturity date i.e. the closer to maturity the smaller the penalty when units are surrendered.”

 AUTONUM 
AXA Sun Life wrote again to Mr Marsh on 7 April 1999.  Two paragraphs were about the surrendered capital units, as follows:

“Finally, I can confirm that the Capital unit buying period was reduced to 21 months when the personal pension policies converted to SSAS.  The units under the personal pension policies were transferred on a ‘no loss’ basis to the new ones and so any capital units in existence would have been recreated under the new policies.

As mentioned in my letter dated 11 March, penalties will apply to the surrender of Capital units depending on how many years and months there are left until the policy matures.  Therefore, in this instance, when the Capital units were surrendered a penalty was applied.  This was pointed out to yourself when the property purchase kit was issued by my colleague […], at the time.”

 AUTONUM 
The Managing Trustees wrote to AXA Sun Life on 11 May 1999.  The first two paragraphs read:

“Further to our telephone conversation on 6th April, I am still awaiting a response from yourselves regarding returning the £9,000 fees charged to the scheme by yourselves without our knowledge or consent.  This has been requested for a considerable time now by our advisor [Mr Marsh] and ourselves.

As previously advised, we consider these fees to be excessive and wholly inappropriate, particularly as no advice or consultation was received prior to them being applied, or indeed subsequently.”

 AUTONUM 
No reply was received so the Managing Trustees wrote a reminder to AXA Sun Life on 18 June 1999.  The next letter dealing with the matter was Mr Marsh’s to AXA Sun Life on 19 July 1999.  The penultimate paragraph said:

“As to the Capital units, yes I have replied to [the Managing Trustees], they believe as I do that it is completely outrageous – we are awaiting on your representative Kevin Clarke at the Guildford Office to actually come back with some common sense on this – we have been waiting since the 1st June and we continue to wait and he continues not to return telephone calls or E-mail messages.”

 AUTONUM 
AXA Sun Life wrote to the Scheme’s accountant on 20 July 1999.  The sixth paragraph of the letter said:

I have written to [Mr] Marsh on several occasions to confirm that the redemption/surrender penalty on the Capital units that were cancelled in 1997 – I assume that this is what you refer to in your letter.[sic] This will not be altered.”

 AUTONUM 
Further exchanges took place, notably the Managing Trustees’ letters to AXA Sun Life of 22 July and 13 August 1999 and AXA Sun Life’s response of 18 August 1999 but the matter remains unresolved.

The property purchase

 AUTONUM 
According to AXA Sun Life, its files do not indicate that it was aware when the Scheme was established that the Managing Trustees intended to invest in property.

 AUTONUM 
AXA Sun Life says that, after a non-specific enquiry from Mr Marsh about property purchase in May 1997, it was asked in early June 1997 to comment on the suitability of the Scheme’s proposed purchase, which included a residential element.  Its sales staff were advised by its technical staff that it was very rare for a property purchase which included a residential element to be acceptable to the Inland Revenue.  However, AXA Sun Life has no record of who approached it or what was said to them.

 AUTONUM 
Part D of AXA Sun Life’s Surrender Request Form received on 28 July 1997 asked how the Managing Trustees were reinvesting the surrender value, to which the Managing Trustees had responded:


“To cash deposit awaiting property purchase”


Part D of the form also said:

“[AXA Sun Life] may need to report your investment to the Inland Revenue.  With this information, we can let you know what the reporting requirements are.  This is important because the Inland Revenue have strict deadlines, and can charge you penalties if these are missed.”

 AUTONUM 
On 1 September 1997 AXA Sun Life received documents for the property purchase.  It replied by fax to Mr Marsh on the same day:

“Re the above scheme, I have today received the documentation in respect of the property purchase under the scheme.  Please would you provide the following

1) Has property been purchased yet, if so what date, or is this documentation in order that we can obtain prior approval from the revenue

2) Please advise who the vendor/purchaser is as per no.  7 on the PS7012

3) I note there is a residential part to this property which the revenue will not normally allow.  The letter provided by the trustees states it will be let out at a commercial rate.  Please advise whether or not you are able to expand on this proposal.

4) I will also require a FRICS/ARICS valuation as per the property purchase guidance notes.

I look forward to hearing from you.”

 AUTONUM 
AXA Sun Life again faxed Mr Marsh on 10 September 1997.  The fax said:

“I have today received direct from Son et Lumiere a copy of a survey for the property purchase.  As this does not actually state the value of the property or the rental value I still require a FRICS/ARICS valuation as per point 4 of my previous fax.  I will also require the following as per my previous fax.

1.) Confirmation as to whether or not the property has actually been bought yet, if so please confirm the purchase date.  If the property has not yet been bought please confirm that the documentation provided is in order that we can obtain prior approval from the revenue.

2.) Please confirm who the vendor/purchaser is as per No.  7 on the PS7012.

3.) Please confirm whether you can expand on what is happening to the residential element of the property purchase, as the revenue will need full details, as a scheme is not allowed to have a property with a residential element.

I look forward to hearing from you as soon as possible.”

 AUTONUM 
On 12 September 1997 Mr Marsh faxed AXA Sun Life to give some details of the property transaction and to say that the estimated completion date was 1 October 1997.  According to AXA Sun Life, it told Mr Marsh during a telephone conversation on the same day that there was insufficient time to obtain the Inland Revenue’s prior approval to the purchase.  

 AUTONUM 
The purchase of the property was completed on 6 October 1997 and notified to the Inland Revenue by AXA Sun Life on 13 November 1997.  Mr Marsh wrote the following in a letter to AXA Sun Life on 19 July 1999:

“I do not need you to tell me the [Inland Revenue] does not normally allow a residential property which is why this whole purchase was originally cleared with the [Inland Revenue] first through you – again read your records.  If you have not actually been in touch with the [Inland Revenue] as was our understanding, then we will be deeply concerned indeed at your negligent activities.

The residential part of the Bakery is let on a commercial basis to ordinary people by Son et Lumiere Ltd.  You know this, you have been advised of this repeatedly.  If you continue to waste our time by not reading your records, I will look forward to going to the [Inland Revenue] and asking them to remove your approved status.”

 AUTONUM 
For a long time it appeared that the Inland Revenue were not going to respond to AXA Sun Life’s letter of 13 November 1997 but this was not necessarily surprising because it is not required to confirm the acceptability of a particular investment.  The Inland Revenue reserves the right to open enquiries within 12 months of being notified of an investment but, in this case, it did not do so until August 1999.  In its response the Inland Revenue advised AXA Sun Life that the investment was inappropriate and directed that the property be sold within six months.

 AUTONUM 
In a reply dated 5 January 2000, AXA Sun Life said:

“… I would advise that we did not submit a transaction to your office knowing it to be inappropriate.  Given the nature of the property involved, the exceptions enabling an element of residential property to be held in a SSAS were carefully explained to the IFA and the Managing Trustees.  Subsequently, the Trustees provided a written undertaking that the residential element would be let out at commercial rates to unconnected parties.  Full details were then submitted to your office upon purchase.”

 AUTONUM 
There followed considerable correspondence between the Inland Revenue and AXA Sun Life in which the Inland Revenue explained that the Scheme’s ownership of residential property was a matter over which it had no discretion and AXA Sun Life argued for a more flexible approach.  The Inland Revenue drew attention to the fact that the purchase of the property was a breach of Regulation 5 of the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-Administered Schemes) Regulations 1991 (Restriction on Discretion (SSAS) Regulations 1991).

 AUTONUM 
AXA Sun Life confirmed the position to the Managing Trustees by letter dated 14 February 2000.  The Managing Trustees replied at length on 17 February 2000.  The second paragraph of the letter said:

“I am most surprised and disappointed to learn that you now advise the ‘residential element’ of our property must be sold.  I was under the distinct impression that this property purchase had been agreed by yourselves with the Inland Revenue at the outset and this is the first communication I have received from Sun Life that there may be a problem in this regard.” 

 AUTONUM 
The second paragraph on the second page of the letter reads as follows:

“This proposed arrangement was put to Sun Life before the purchase, in order that you may satisfy yourselves that the proposed use would be acceptable to the Inland Revenue and any other parties/bodies.  The response we received from yourselves was that it would be acceptable with some conditions, namely that Flat [sic] was let out through an independent letting agent, on an ‘assured short-hold tenancy’, and was not let to myself, a close relative or another Director of the company.”

 AUTONUM 
Eventually AXA Sun Life asked the Inland Revenue to have the matter of the residential property reviewed by a senior officer.  The Inland Revenue replied on 22 March 2001 and I quote extracts from its letter below:

“Having reviewed the case, I can see why the Trustees may have assumed that because we did not question the investment within 12 months of notification, the investment was acceptable.  I am sorry that we did not pick this up at the time and for any difficulty this has caused.

However, once it was brought to our attention when the Actuarial Valuation Report was being prepared, I hope you can see that we could not allow the Trustees to continue to hold an investment which breached the Scheme Rules.  I am sorry that I cannot allow the Scheme to simply retain the investment.”

 AUTONUM 
The Rules of the Scheme are annexed to the Definitive Trust Deed dated 28 April 1995.  Part Two of the Rules is an Appendix relating to SSASs and Rule 3 of the Appendix concerns investment provisions, including residential property, as follows:

“The Managing Trustees’ powers of investment shall be restricted to preclude investment either directly or indirectly in:

a.
…

b. Residential Property other than that which is, or is to be, occupied:

(i) by an employee who is not connected with his or her Employer and who is required as a condition of employment to occupy that property, or

(ii) by a person other than a Scheme Member or a person connected with a Scheme Member where that person also occupies connected business premises which are also held by the Trustees as an investment of the Scheme; …”

Inland Revenue fines

 AUTONUM 
In order to buy the property in 1997 the Managing Trustees obtained a loan of £66,000 from Royal Bank of Scotland.  The loan should have been notified to the Inland Revenue by AXA Sun Life at the time but was not.  The matter came to light in August 1998.  AXA Sun Life admitted its omission and arranged for Suntrust to pay the Inland Revenue’s late notification fine of £300.  

 AUTONUM 
Delay arose with the preparation of the actuarial valuation report as at 30 April 1998.  AXA Sun Life referred to this in a letter to Mr Marsh on 11 March 1999 in which it explained that information about Merchant Investors and Royal & Sun Alliance benefits was outstanding.  AXA Sun Life wrote again about the matter on 7 April, 12 April and 29 April 1999.  The Inland Revenue wrote on 7 May 1999 threatening to withdraw approval if it did not receive the valuation report within 30 days.

 AUTONUM 
AXA Sun Life wrote to Mr Marsh on 12 May 1999 to report that it then had sufficient data to complete and submit the valuation report to the Inland Revenue.  In view of the delay caused by late receipt of information from Royal & Sun Alliance it would ask the Inland Revenue to waive its £300 fine.  However, the clarification AXA Sun Life needed about the Merchant Investors’ benefits was not received until early June 1999.

 AUTONUM 
AXA Sun Life sent Mr Marsh the draft actuarial report on 24 June 1999 but explained that its actuary was unwilling to sign it because he had not received audited accounts for the Scheme which were essential for the preparation of the valuation report.  Moreover, he had identified apparent errors in the unaudited 1997 and 1998 accounts and noted that the property was partly residential.  As a result he could not submit the actuarial report to the Inland Revenue.  He had telephoned and faxed the Inland Revenue to let it know that the valuation report would be available within four weeks.  

 AUTONUM 
Under Rule 13.7 of Part 1 of the Scheme Rules, the Managing Trustees are required to arrange for the preparation of audited accounts each year.

 AUTONUM 
On 2 July 1999 the Inland Revenue wrote to Son et Lumiere giving it 30 days for submission of the valuation report.  If it was not submitted, approval would be withdrawn.  AXA Sun Life wrote to Son et Lumiere to say that the valuation report had been submitted to the Inland Revenue on 22 July 1999.  The letter was dated 16 July but was apparently received in Son et Lumiere’s office on 24 July 1999.

 AUTONUM 
The Inland Revenue wrote to Son et Lumiere on 9 October 1999 warning that a fine of £300 was likely to be imposed because of the late submission of the valuation report.  Eventually AXA Sun Life agreed to pay the £300 fine.  

Fees deducted without notification

 AUTONUM 
Son et Lumiere paid an annual fee to Suntrust for its pensioneer trustee services.  Suntrust submitted an invoice to Son et Lumiere for the fee for the year commencing 28 April 2000 in early May 2000.  In large, underlined, upper case, bold print the invoice included the following note:


“IF THIS FEE IS NOT PAID BY 26 MAY 2000 SUN LIFE WILL CANCEL THE FEE FROM YOUR POLICIES”

 AUTONUM 
The Managing Trustees replied on 8 May 2000.  The sixth paragraph of the letter said:

“I do not consider that your invoice is appropriate but will give you until 19th May to respond.  Unless a response is received to the contrary, and since you threaten to cancel the invoice value from the scheme policies, I will have no option but to pay the invoice and recover the costs later.”

 AUTONUM 
AXA Sun Life replied to say that it did consider that the invoice was appropriate and on 25 May 2000 the Managing Trustees wrote to Suntrust enclosing Son et Lumiere’s cheque for the required fee, with a note of the cheque number, making the point that it reserved the right to reclaim it, with interest and costs.  

 AUTONUM 
However, the Managing Trustees wrote to AXA Sun Life on 9 November 2000 to express astonishment and disbelief that AXA Sun Life had, without any notification, surrendered units to obtain payment of the fee.  I add that the Managing Trustees’ letter referred also to a fee notification received on 21 May 1999 and to the fact that, because of other distractions, it had not in fact paid the fee for the year commencing 28 April 2000 on 25 May 2000.

 AUTONUM 
The circumstances were apparently clear to AXA Sun Life because it replied on 15 November 2000 apologising for what had happened and admitting it had not followed its normal procedures.  It agreed to reinstate the surrendered units and, as a gesture of goodwill, also agreed to waive the fee for the year beginning 1999.

Failure to keep files and documentation in adequate order

 AUTONUM 
Son et Lumiere alleged that AXA Sun Life had not kept its records adequately.  Parts of the preceding account of the events surrounding Son et Lumiere’s complaints against AXA Sun Life are relevant in the context of this aspect of the complaint .  For example:

(a) failing to report to the Inland Revenue the Managing Trustees’ loan from Royal Bank of Scotland;

(b) the misdated letter to Son et Lumiere saying that the valuation report had been submitted to the Inland Revenue on 22 July 1999;

(c) deducting Suntrust’s fee without prior notification;

(d) asking for information it had already received.

 AUTONUM 
Mr Marsh has drawn my attention to:

· his long-standing relationship with his client;

· his expertise, particularly in the pensions field;

· the fact that he had received inadequate and incorrect advice from AXA Sun Life’s sales staff;

· the fact that AXA Sun Life had applied Son et Lumiere’s contributions on a regular premium basis and not on a single premium basis;

· his belief that the crux of the matter lay with the requirement to deal with two AXA Sun Life departments – the sales staff and the administration offices.

CONCLUSIONS

The termination charge and AXA Sun Life’s response

 AUTONUM 
I consider first the termination charge of £15,296.52 levied by AXA Sun Life when all but £500 worth of units were realised in 1997 in order to raise capital for the property purchase.  Son et Lumiere maintains that when setting up the Scheme it communicated the intention to purchase a property.  AXA Sun Life has said that it was not aware of this intention but I am advised that the use of a SSAS to purchase a property for occupation by the sponsoring employer is widespread.

 AUTONUM 
The policy and Key Features documents issued by AXA Sun Life for the Managing Trustees at the outset indicated that a deduction would be made on surrender of units.  Different parts of the Key Features document stated the single and annual premiums applicable, and also provided the means to estimate what that deduction would be.  The Statement of Investment indicated how many capital units the Scheme held; the policy document, Part 1.12(b), shows clearly enough how the deduction would be calculated while the Key Features document illustrates the likely amount of the deduction.  The approximate amount of the deduction should therefore have been expected by Son et Lumiere, the Managing Trustees and Mr Marsh, if only from the Key Features document.  I find it difficult to accept Son et Lumiere’s contention that contributions were supposed to have been single one-off premiums payable as and when affordable by Son et Lumiere.

 AUTONUM 
Son et Lumiere and the Managing Trustees may not have been familiar with the SSAS policy document but this should not have been so in their adviser’s case.  I am advised that it was common practice in the insurance industry for pension contributions paid during the first two years (but in the Scheme’s case, reduced to 21 months because of the transfer-in from Mr Bruce’s personal pension policies) to be used to buy capital units and, in the event of their subsequent early surrender, for a charge to be imposed which would reduce gradually as normal retirement date approached.  

 AUTONUM 
According to AXA Sun Life, it told Mr Marsh in May 1997 that the surrender of capital units would be subject to a termination charge.  I see no reason to disbelieve AXA Sun Life on this point.  The charge appears not to have been referred to again until the Managing Trustees wrote to the Scheme’s accountants with queries about the draft accounts in December 1998.  AXA Sun Life could, and in my view should, have notified the parties involved of the extent of the charge when it received surrender instructions on 28 July 1997.  I do not know why it did not but perhaps, not unreasonably, it assumed that, as a financial adviser, Mr Marsh understood the position and would explain the charge to his client.  It might also have assumed that the position was set out with sufficient clarity in the Key Features document.  I add that I am unclear why Mr Marsh, Son et Lumiere and the Managing Trustees did not realise the extent of the charge when the surrender value was received from AXA Sun Life well in advance of the purchase of the property, since they must have had some idea of the bid price of the capital units at the time of the sale and been able to make a simple comparison between their bid value and the amount of the surrender value received.

 AUTONUM 
For the reasons given I am unable to uphold this aspect of Son et Lumiere’s complaint.  

 AUTONUM 
In my view, AXA Sun Life responded reasonably to Mr Marsh’s enquiries about the termination charge and, equally reasonably, ought to have been able to assume that Mr Marsh would pass on the information to Son et Lumiere and the Managing Trustees.  

 AUTONUM 
AXA Sun Life did not respond adequately to the Managing Trustees’ enquiries between May and August 1999 but it may have considered, with some justification, that it had already done so by way of Mr Marsh.  In all the circumstances, I do not uphold this aspect of Son et Lumiere’s complaint against AXA Sun Life.

The property purchase

 AUTONUM 
I now turn to the Scheme’s investment in residential property.  It is extremely unfortunate that:

(a) the Managing Trustees gave insufficient time at the outset for AXA Sun Life to refer the proposed purchase to the Inland Revenue, and

(b) the Inland Revenue took so long to consider the property investment.

 AUTONUM 
The Managing Trustees’ investment powers are constrained by the Restriction on Discretion (SSAS) Regulations 1991.  Their powers in relation to residential property are contained in Rule 3 of the Appendix to the Rules.  As trustees, the Managing Trustees were required to familiarise themselves with the provisions of the Rules although, realistically, it would be understandable if they were less than conversant with them.  However, Mr Marsh and AXA Sun Life (whose standard rules they are) must be assumed to be familiar with all the main provisions of the Scheme Rules, including the Managing Trustees’ investment powers in relation to residential property.  

 AUTONUM 
I have seen no evidence to suggest that the Managing Trustees made misleading statements about their proposed investment in residential property and therefore conclude that both AXA Sun Life and Mr Marsh failed to give clear advice to their client.  Through the medium of his employer, Mr Marsh was the Managing Trustees’ financial adviser and was primarily responsible for advising them about the pitfalls of investing in residential property.  I note that AXA Sun Life sent a written warning note about residential investment at least twice but I am unable to say whether it reached the Managing Trustees.  The fault for any such omission does not rest with AXA Sun Life.  I therefore do not uphold Son et Lumiere’s complaint against  AXA Sun Life.  

Inland Revenue fines

 AUTONUM 
AXA Sun Life readily accepted responsibility for late notification of the Managing Trustees’ loan of £66,000 from Royal Bank of Scotland and paid the late notification fine of £300 levied by the Inland Revenue.  The late notification does not appear to have caused any significant financial loss to Son et Lumiere.

 AUTONUM 
Although the Managing Trustees were slow to prepare audited accounts in accordance with the Rules, AXA Sun Life agreed to pay the £300 fine levied by the Inland Revenue for the late submission of the valuation report.  I have seen no evidence of injustice being caused to Son et Lumiere in that context.

 AUTONUM 
No injustice appears to have been caused by the two fines imposed by the Inland Revenue and I do not uphold this aspect of Son et Lumiere’s complaint.  

Fees deducted without notification

 AUTONUM 
AXA Sun Life’s action in surrendering units held by the Scheme in order to pay Suntrust’s pensioneer trustee fee without prior notification to Son et Lumiere was clearly maladministration.  AXA Sun Life have reinstated the surrendered units and offered recompense which I feel is adequate.  I do not need to consider the matter further.

Failure to keep files and documentation in adequate order

 AUTONUM 
Undoubtedly there were administrative failings on AXA Sun Life’s part but, in my view, none of these was of major importance or gave rise to serious inconvenience.  Quite properly, AXA Sun Life paid the fine levied on the Managing Trustees for not reporting the loan from Royal Bank of Scotland and rectified the confusion over the pensioneer trustee fee.  I have not seen evidence of poor record keeping causing particular injustice, financial loss or inconvenience and I do not uphold this aspect of Son et Lumiere’s complaint.  

DAVID LAVERICK

Pensions Ombudsman

17 January 2002
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