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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs G C Spence

Scheme
:
K R Greene Retirement and Death Benefit Scheme 

Respondent
:
Dr K Greene

THE COMPLAINT (dated 21 December 2000)

1. Mrs Spence alleges maladministration by Dr Greene, in particular that 

1.1. in his capacity as trustee of the Scheme, he has not co-operated with her request to establish retirement benefits for her in accordance with her wishes; and

1.2. he tried to impose his own interpretation of what he deems to be a suitable basis on which her retirement benefits are to be provided.  

Mrs Spence claims that she has suffered an injustice as a consequence of the alleged maladministration.  

RELEVANT PROVISIONS

2. The provisions of the Scheme are contained in the trust deed and attaching rules (the Rules) dated December 1996.  Clause 6(d) to the trust deed states

“(d)
A Trustee who was an employee of a Company when he was appointed a trustee of the Scheme shall stop being a Trustee on the earlier of

(i) the date he leaves the employment of the Participating Employer if there is at least one other Trustee left; and

(ii) after he leaves the employment of the Participating Employer, the first date on which a new trustee of the Scheme is appointed.”

3. The definition of “Benefit Limit” under Rule 1 is

“…in relation to any benefit means the maximum amount of that benefit which can be provided for a Member without exceeding the maximum prescribed by Rule 17.”


Rule 17 provides for benefits under the Scheme to be subject to the Inland Revenue Limits.

4. Rule 3 provides for the “INTENDED RETIREMENT BENEFITS” under the Scheme and states

“(a)
The Trustees shall from time to time provide for a Member who has not retired an illustration of retirement benefits at his Normal Retirement Date…that might be provided from his Member’s Account.  The Trustees may decide upon the bases and content of the illustration provided that the information given to the Member is given in a meaningful form.

(b) Notwithstanding anything in the Sub-rules above, the type and amount of any retirement benefit actually provided shall be, subject to the Benefit Limits and the sufficiency of the Member’s Account, as provided for in the other Rules.  The Trustees or any Participating Employer shall not be under any obligation to make up any deficit between the type and/or amount of the illustrated retirement benefits and the type and/or amount of the actual benefits provided.”

5. Rule 10 provides for “MEMBER’S BENEFITS ON RETIREMENT” and sub-rules (f) and (h) state

“(f)
The trustees shall secure a pension payable under this Rule and Rule 11 by buying an annuity from the Insurer or, if the Member tells the Trustees in writing before the date of payment, from an Authorised Assurer of the Member’s choice on such terms that the liabilities of the Trustees in respect of the annuity correspond with the liabilities of the Trustees in respect of the pension and the annuity satisfies any condition for tax approval imposed by the Board of Inland Revenue:

Provided that the Trustees shall not be bound to comply with the Member’s direction unless it relates to (and the Authorised Assurer is willing to accept) all the annuities to be bought under this Rule (and if applicable, Rule 11) on the application of the Account.

…

(h) A pension payable under this Rule shall be paid by monthly instalments, the first instalment falling due on the day the Member retires and the last instalment falling due on the last due date before the Member dies.”

6. “Authorised Assurer” and “Insurer” are defined in the Rules as follows

“’Authorised Assurer’ means an insurance company which is authorised under section 3 or 4 of the Insurance Companies Act 1982 to carry on ordinary long-term insurance business and acting through a branch or office in the United Kingdom.”

“’Insurer’ means the Scottish Equitable Life Assurance Society or Scottish Equitable (Managed Funds) Limited both acting through a branch or office in the United Kingdom, or any other Authorised Assurer chosen under the provisions of the Scheme.”

7. Rule 12 provides for “PENSION GUARANTEES” and sub-rules (a) and (b) state

“(a)
Subject to Sub-rule (b) the Trustees shall secure a Member’s pension so that, if the Member dies within five years of the date of the first instalment of his pension, there shall be payable out of the Account an amount equal to the value of the unpaid instalments of pension that would have been paid had the Member survived for the five years.

(b) The Member may tell the Trustees in writing, at least one month before the date of his retirement, that either no guarantee under Sub- rule (a) shall apply or that, if the Member dies within ten years of the date of the first instalment of his pension, the pension shall continue to be paid to the end of the ten year period.”

MATERIAL FACTS
8. The Scheme is an individual money purchase arrangement for Mrs Spence, insured under a policy with Scottish Equitable plc (Scottish Equitable).  The trustees of the Scheme were Mrs Spence and Dr Greene, her employer.  Mrs Spence and Dr Greene were married to each other, but were divorced in the early 1990s.   

9. In April 1997 Dr Greene sent Scottish Equitable a Notification of Retirement Form (the Form) for Mrs Spence.  The Form showed that Mrs Spence had left service in April 1994 and was to retire on 1 January 1997.

10. Dr Greene states that in April 1997 he had written to Mrs Spence asking her to let him know, by the end of that month, the form in which she wished to take her retirement benefits.  He says that he had sent a retirement form to hasten the matter, but Mrs Spence never wrote back and agreed this or expressed any option.  

11. In May 1997 Dr Greene’s solicitors sent Mrs Spence’s solicitors an illustration of her retirement benefits prepared by Scottish Equitable based on a retirement date of 1 January 1997.  The Scottish Equitable illustration showed that the following retirement options were available

· open market option of £48,122.63; or

· retirement pension of £1,502.40 per annum and a widower’s pension of £1,001.64 per annum plus surplus policy proceeds of £20,168.99 (subject to 40% tax); or

· tax free cash of £3,259.82 plus balance of open market option of £44,862.81; or

· tax free cash of £3,259.82, residual retirement pension of £1,284.17 per annum, widower’s pension of £1,001.64 per annum plus surplus of policy proceeds of £20,730.96 (subject to 40% tax).

12. An open market option is the proceeds of an insurance policy available for transfer to another insurance company.  The purpose of this option is to allow the member to purchase an annuity with another insurance company (which might be offering better benefits) instead of leaving the proceeds of the policy with the original insurance company.

13. Mrs Spence confirms that she had received the offer from Dr Greene in April 1997, but says that it contradicted the terms of their divorce settlement.  She says that she appointed a firm of brokers to act for her in May 1997, but shortly after this the firm ceased to be authorised and John Drew was appointed in July 1997.  She says that her mother suffered a fall in September 1997 and subsequently died in October 1997.  Discussions with John Drew were put off in this period and meetings were rearranged which led up to the response in December 1997.   

14. In December 1997 John Drew sent Scottish Equitable a completed discharge form stating that it was the trustees’ intention that the open market option should be paid to Standard Life, and a copy of a quotation from Standard Life confirming that the benefits provided for her were within Inland Revenue Limits.  The discharge form was signed by Mrs Spence as a trustee of the Scheme.

15. The evidence shows that Scottish Equitable had written to Dr Greene on 22 April 1998 asking for Mrs Spence’s best salary for the past five years, which was required to calculate her benefits in connection with the possible transfer of her benefits to another arrangement or her vested benefits.  A reminder was sent on 24 May 1998 by Scottish Equitable to Dr Greene for this information.  Dr Greene wrote to Scottish Equitable on 27 May 1998 with the required information.   

16. The following correspondence was sent by Scottish Equitable to John Drew

16.1. a fax dated 6 January 1998 stating that it could not accept the discharge form signed by Mrs Spence as she was no longer a trustee of the Scheme;

16.2. a letter dated 3 April 1998 explaining that Scottish Equitable was unable to settle benefits under the Scheme without Dr Greene’s signature and that the documents had been sent to him for signing;

16.3. a letter dated 20 May 1998 saying that Dr Greene was refusing to sign the documents;

16.4. a letter dated 11 August 1998 confirming that the retirement package had been sent to Dr Greene; and 

16.5. a letter dated 2 November 1998 stating that Scottish Equitable had chased up Dr Greene for the relevant documents.

17. My office has asked for evidence from Scottish Equitable to show that Dr Greene was sent the relevant documents for Mrs Spence’s benefits in April 1998 to sign.  Scottish Equitable have been unable to provide any evidence.

18. In February 1999 John Drew wrote to Dr Greene stating

“I understand that Scottish Equitable forwarded various retirement forms to you in December 1997 and that a further set were sent on 7 August 1998 at my request.  The second set included, as one of the options, the transfer of the full value to another provider, which, on the basis of our advice to Mrs Spence would have been Standard Life.  Scottish Equitable have informed me that these forms have not been returned but that in response to a letter from them, you asked that I should make contact with you to try to resolve the matter.  I telephoned and left a message for you last week but to date have not received a response.

Mrs Spence is anxious to resolve this matter without further delay and I would be grateful if you could return the forms immediately or contact me to explain why this is not possible.  As a trustee you have a responsibility to discharge the duties imposed on you under the rules of the scheme which state that benefits arising from the policy should be used solely to provide benefits for the member, up to the limits imposed by the Pensions Scheme Office of the Inland Revenue.”

19. In April 1999 Scottish Equitable wrote to John Drew stating 

“I have contacted our Admin Technical Department in connection with the problems that you are having the option page completed.  [sic]

They have confirmed that it is the Trustees’ responsibility to ensure the best deal for the scheme in terms of buying benefits for the members.  It has also been pointed out that Mrs Spence will not be able to benefit from the choice of benefit provider as she will be receiving the Inland Revenue maxima in this case.  Mrs Spence cannot therefore stop a surplus going back to the trustees but by the same token Mr Greene, as trustee, cannot prevent settlement of Mrs Spence’s benefits by refusing to sign the appropriate discharge.”

20. John Drew responded to Scottish Equitable as follows

20.1. Mrs Spence’s benefits were not up to the Inland Revenue maxima and the only reason the Scheme appeared to be over-funded was because Scottish Equitable did not offer an index linked annuity; 

20.2. the Rules state that Mrs Spence had an absolute right to the benefits provided by the proceeds of the policy, provided that they did not exceed the Inland Revenue maxima; and

20.3. the Inland Revenue permits any surplus to be used to augment benefits, including, where it is the only way this can be achieved, securing an annuity with another provider.   

21. On 3 May 1999 John Drew restated to Dr Greene that Mrs Spence had elected for payment of the open market option, and asked for the relevant forms to be completed and returned to Scottish Equitable.  John Drew enclosed a copy of the retirement option form Mrs Spence had completed in December 1997 which confirmed the option she required.  

22. On 12 May 1999 Dr Greene asked Mrs Spence to send back the latest retirement option form and a letter authorising him to deal with John Drew.

23. In June 1999 John Drew informed Dr Greene that Mrs Spence wished to have the open market option paid to Legal & General, instead of Standard Life, and enclosed a copy of a letter from her stating this.  John Drew asked Dr Greene to instruct Scottish Equitable on the matter.

24. In November 1999 Dr Greene wrote to John Drew stating

“As you know there is an Inland Revenue limit on a pension for Mrs Spence and she is aware of this.  I have had a recent quotation for [an] annuity for Mrs Spence from Scottish Equitable which is for £1967.40 and does provide a widower’s pension of £1311.72 and an annual inflationary escalation.  Your letter of 29th July 1999 suggests that you were under the impression that they could not provide an inflation index link but obviously things have changed.

You will appreciate that these figures are better than those you recently sent me, quoted by Legal and General.  Further, I have this week had a letter from an independent FSA that he would expect to be able to obtain an annuity up to the Inland Revenue limit with similar benefits to the above for around £44,000.  The present open market option on the policy is £65,155.62.

The pension scheme is a company scheme (my private practice) with Mrs Spence as a policy holder.  I believe you are aware that it is over- subscribed by myself.  It has always been my intention (and also duty as a trustee) to see that Mrs Spence receives her pension entitlement but I also wish (and have a duty) to see any overfunding retained within the scheme for pension use for any other employee or indeed my own pension.  I would not therefore be happy to agree the use of an open market option which did not return the overfunding to the Scottish Equitable scheme.  

Clearly an open market option should also be demonstrably better for Mrs Spence than the current terms of Scottish Equitable.  In the absence of any such information at present I would hope you are able to advise Mrs Spence that it is reasonable for her to accept either of the plans with Scottish Equitable.  They will require a copy of her marriage certificate and a copy of her spouse’s birth certificate.”

25. In a letter dated 10 November 1999 to Dr Greene, John Drew pointed out that he (Dr Greene) had not enclosed precise details of Scottish Equitable’s annuity quotation and it was therefore not possible to determine whether or not the basis of benefits was satisfactory.  John Drew explained that Legal & General’s quotation was on the basis that the annuity commenced to be paid as from 1 January 1997, increased in line with the Retail Prices Index, paid yearly in advance and guaranteed for 10 years, and that the definition of ‘spouse’ was “any spouse”.  John Drew pointed out that Scottish Equitable had recently introduced an index-linked annuity, but was unable to backdate payments to 1 January 1997.

26. In November 1999 Dr Greene wrote to John Drew offering to purchase an annuity of £1,967.40 per annum for Mrs Spence with the Prudential.  Dr Greene said that the annuity would have a 5-year guarantee on death, a widower’s annuity of two-thirds and post-retirement increases of 5% or in line with the Retail Prices Index, but paid monthly from Mrs Spence’s normal retirement date of 14 September 1999.

27. Dr Greene says that 

27.1. he and Mrs Spence were married and the Scheme had been set up as a tax-efficient financial planning arrangement for overall pension provision with their joint retirement in mind;

27.2. contributions had been made by his private practice to the Scheme until 1994 totalling £28,501.76;

27.3. in November 1996 he had discussions with Scottish Equitable and established that any over-funding would be returned to his private practice with tax deducted or retained within the Scheme for future employees;

27.4. Mrs Spence was sent an illustration of retirement benefits and options via her solicitors, which specified the open market option, pension benefits and the surplus, and was used as the basis of the divorce settlement;

27.5. at the time, he understood that she would have the standard benefit package specified in the Rules and the over-funding would be retained within the Scheme;

27.6. he had sent Mrs Spence, directly and through her solicitors, regular illustrations of retirement benefits with simple forms for completion, but she failed to return these or communicate her intentions;

27.7. since he heard no more from Mrs Spence or her representatives, despite reminders and requests, he assumed that she was awaiting the selected retirement date; and

27.8. he was not aware of the discussions between John Drew and Scottish Equitable in December 1997, to transfer the funds under the Scheme to another provider, until May 1999.  

28. Mrs Spence claims that she has incurred costs amounting to £1,443 in fees in respect of additional work carried out by John Drew since June 1999 in an attempt to resolve this matter.  

CONCLUSIONS

29. The two parts of this complaint are inter-related.  Taken as a whole, the complaint is that Dr Greene, as trustee of the Scheme, imposed his own interpretation of the benefits to be provided for Mrs Spence and failed to co-operate with her request to establish benefits for her in accordance with her wishes.

30. The evidence shows that in May 1997 Dr Greene, via his solicitors, had sent Mrs Spence, via her solicitors, an illustration of her retirement benefits from the Scheme and asked for her decision as to how she wished to take her benefits.  However, as a result of Mrs Spence’s mother’s fall and subsequent death, the decision regarding her retirement benefits was put off until December 1997.

31. Initially, Mrs Spence had decided to opt for the open market option available under the policy to be paid to Standard Life.  This decision was conveyed by her adviser, John Drew, to Scottish Equitable enclosing a discharge form, which she had signed as trustee of the Scheme.  Scottish Equitable were rightly unable to accept these instructions as, under the Rules, Mrs Spence ceased to be a trustee of the Scheme after she left Dr Greene’s employment.  In addition, this decision should have been conveyed to Dr Greene, as trustee of the Scheme, instead of to Scottish Equitable.

32. Dr Greene has stated that he was not aware of the discussions between John Drew and Scottish Equitable until May 1999.  There is no evidence to show that Scottish Equitable had kept him informed in late 1997 and throughout 1998 of the discussions with John Drew.  However, the evidence shows that John Drew had contacted Dr Greene on the matter in February 1999 (see paragraph 15), and therefore he was certainly aware at that time of Mrs Spence’s decision to have the open market option transferred to Standard Life even if he was not previously aware of it.   

33. In June 1999 Dr Greene was informed of Mrs Spence’s wish to have the open market option paid to Legal & General instead of Standard Life.  He has argued, on advice he had received from Scottish Equitable, that payment of the full open market option was not possible because the Scheme was over-funded.  It is clear from the Rules that the benefits payable under the Scheme are those secured by the policy, subject to the limits imposed by the Inland Revenue.  Therefore, the benefits payable to Mrs Spence under the Scheme are the maximum benefits allowed by the Inland Revenue, provided that the proceeds of the policy (the open market option) are sufficient to secure them.  

34. Dr Greene initially provided quotations of an annuity from Scottish Equitable and then from Prudential, but neither of these quotations, unlike the Legal & General quotation, backdated payment of Mrs Spence’s pension to 1 January 1997.  That was the date that Dr Greene had informed Scottish Equitable that Mrs Spence would be retiring.  

35. Sub-rule 10(f) (see paragraph 6) provides that Dr Greene, as trustee of the Scheme, shall secure an annuity with an “Authorised Assurer” of Mrs Spence’s choice provided she informs him in writing before the date of payment.  The evidence shows that Dr Greene had been informed in writing by John Drew initially in February 1999 that she wished the open market option to be paid to Standard Life, and then in June 1999 that payment was to be made to Legal & General, instead of Standard Life.  There is no dispute that both Standard Life or Legal & General are “Authorised Assurers”.  Dr Greene had a duty to proceed with Mrs Spence’s request to establish her benefits in accordance with her wishes but he failed do so.  His failure to comply with her requests is in breach of the provisions under the Rules and this constitutes maladministration.  Mrs Spence has suffered an injustice in that there has been a delay in receiving her benefits from the Scheme.  I therefore uphold the complaint against Dr Greene.

36. To correct the injustice Mrs Spence has suffered, it is necessary to put her in the position she would have been if Dr Greene had acted properly in accordance with her wishes in 1999.  Her latest request in 1999 was for the open market option to be paid to Legal & General which would be used to secure for her the maximum benefits allowed by the Inland Revenue.  Legal & General’s quotation was for an annuity to be paid by yearly instalments in advance and guaranteed for 10 years (see paragraph 26).  The Rules provide for any annuity secured to be paid by monthly instalments in advance (see paragraph 6) and guaranteed for 5 years (see paragraph 7).  The member is permitted under the Rules to ask the trustees in writing to apply either no guarantee or a guarantee for 10 years, instead of a 5-year guarantee.  Therefore, any annuity secured for Mrs Spence would have to be payable by monthly instalments in advance, but may be guaranteed for 10 years.   

37. I note that Mrs Spence claims that she has incurred costs of £1,443 in respect John Drew’s fees for the additional work carried out by the latter to resolve this matter.  In my view, it is right for Mrs Spence to recover any reasonable costs she may have incurred as a result of Dr Greene’s maladministration.  Dr Greene was asked to comment on these costs, but did not respond.  Therefore, the appropriate directions are set out below.  

DIRECTIONS

38. Within 21 days of the date of this Determination, Mrs Spence, or her financial adviser, shall provide Dr Greene with a quotation of the costs of securing a pension of £1,967.04 per annum and a widower’s pension of £1,311.72 per annum, increasing in line with the Retail Prices Index to a maximum of 5% per annum compound, payable by monthly instalments in advance, and guaranteed for 10 years and life thereafter backdated to 1 January 1997.  At the same time, Mrs Spence, or her financial adviser, will advise Dr Greene of the insurance company that will be used to secure these benefits.

39. Within 21 days of receiving the above instructions Dr Greene shall 

· arrange for Scottish Equitable to send a cheque for the open market option, drawn in favour of the insurance company to be used to secure Mrs Spence’s benefits, to her or her adviser; and

· pay to Mrs Spence a lump sum equal to the interest payable on the pension described in paragraph 38 calculated from June 1999 to the date payment is made and on the base rate for the time being quoted by the reference banks.

40. If there is a shortfall between the cost to secure the benefits described in paragraph 38 and the open market option, Dr Greene will pay the difference to Mrs Spence or her adviser or to the insurance company of her choice within the same time scale.

41. In addition, within 28 days of the date of this Determination Dr Greene shall pay Mrs Spence £1,443 for the fees she has incurred in respect of the additional work carried out by John Drew since June 1999.
DAVID LAVERICK

Pensions Ombudsman

25 March 2002
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