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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R Thompson

Scheme
:
NHS Pension Scheme

Respondent
:
North Tees and Hartlepool NHS Trust (the Trust)

THE COMPLAINT (dated 6 February 2001)

1. Mr Thompson alleges maladministration on the part of the Trust, in that

1.1. because of incorrect information that on-call payments were not pensionable, he made no contribution in respect of these payments; and 

1.2. a different year would have been used for the calculation of final pensionable salary, on which his benefits were based, if the correct information had been known.

Mr Thompson claims that he suffered injustice as a consequence of the above alleged maladministration.

RELEVANT PROVISIONS
2. The provisions for the Scheme are set out in the National Health Service Pension Scheme Regulations 1995 (the 1995 Regulations).  Part C1(1) of the 1995 Regulations defines “pensionable pay” as

“… all salary, wages, fees and other regular payments made to a member in respect of pensionable employment as an officer, but does not include bonuses, payments made to cover expenses or payments for overtime.”

3. “Final year’s pensionable pay” is defined in part C1(6) of the 1995 Regulations as

“… pensionable pay in respect of the member’s last year of pensionable employment, ending on the date the member ceases to be in employment, or dies, whichever occurs first, except-

(a) if pensionable pay was greater in either or both of the 2 consecutive years immediately preceding the last year, “final year’s pensionable pay” means pensionable pay in respect of the year immediately preceding the last year or, if greater, pensionable pay in respect of the first of those 2 consecutive years”

4. Section C2(5) of the 1995 Regulations provides

“If, when a member leaves pensionable employment or dies, a payment is made in respect of leave not taken-

(a) the member’s pensionable employment will be treated, subject to paragraph (3), as continuing for a period equal to the period of leave for which payment is made; and

(b) the payment will be treated as the member’s pensionable pay for that period.”

5. Paragraph 3.22.3 of part 3 of the NHS Pensions Agency’s (the Agency) Employer’s Guide states

“When calculating pensionable pay for benefit purposes, any reduction on account of absence from duty owing to illness or injury should be added back into pensionable pay.  This is commonly referred to as ‘deeming’.

6. Paragraph 3.22.6 of part 3 of the Employer’s Guide

“Bonus and special duty payments which are not paid during periods when members are absent due to sickness should be deemed as follows:

· Where there are REGULAR bonus or special duty payments they should be deemed at the same rate as the member received in the last complete pay period before the sick absence and added to any other deemed and/or actual pensionable pay.

· Where there are REGULAR VARIATIONS in the bonus or special duty payments (eg where the member works alternate day and night duty on a rota basis), the deemed pensionable pay should be calculated by averaging the payments over the last complete cycle of rota duties before the absence.

…

Note

The deeming periods mentioned above should relate to normal pay periods and should therefore be adjusted wherever necessary to exclude periods of annual leave.”

7. Paragraph 3.22.10 of part 3 of the  Employer’s Guide states

“A member who is still on leave of absence because of illness or injury when their paid sick leave is exhausted will have no further contributions collected and will cease to reckon any further membership.”  

8. Paragraph 6 of appendix 5 to part 12 of the Employer’s Guide states

“6.  ESTABLISH THE DATE FOR RETIREMENT – referring to the examples following, try to establish PRECISELY the date of Incapacity retirement…

Example 1

PAID SICK LEAVE    UNTAKEN ANNUAL LEAVE
1.1.91     30.11.91     1.12.91            31.12.91

Here, the date of retirement (DOR) for form AW8 and last day of service (LDOS) for box 34 of form SD55 is 31.12.91.  Benefits begin on 1.1.92…

Example 2


PAID

  UNPAID

  UNTAKEN

  SICK LEAVE     SICK LEAVE       ANNUAL LEAVE

1.1.91  30.11.91    1.12.91  28.2.92     1.3.92  31.3.92

Here, the DOR for form AW8 and LDOS for box 34 of form SD55 is 31.3.92.  Benefits begin 1.4.92.  Note the dates of unpaid sick leave in box 27 and record the disallowed days in the CHANGES box.  If the last year is the BEST year, the TPP period for form AW8 runs 1.1.91 to 31.3.92 ie the last calendar year INCLUDING the annual leave but ‘stepped back’ to EXCLUDE the unpaid sick leave.”

MATERIAL FACTS

9. Evidence has been submitted showing that in the 1990s an agreement (the Agreement) was made each year between the Trust and the trade unions representing the Medical Laboratory Scientific Officers for on-call service in laboratory medicine.  I have seen copies of the Agreements for the years 1995/6, 1997/98 and 1998/99.  Section 7.4 of the Agreement states that on-call payments are “outwith the remit of the NHS Pension Scheme”.

10. On 24 September 1998, in response to enquiries from the Trust about on-call payments, the Agency, responsible for the administration of the Scheme, advised the Trust as follows

“…when looking at whether a payment should be made pensionable it is the nature of the payment that determines its pensionable status and not whether it is a local or Whitley agreed arrangement.

Where the payment for being on call and the payment for actual work done is combined into a single payment which is paid regularly and regardless of whether or not any extra duties are actually performed, we regard such a payment as similar to an availability/standby payment which is pensionable."

11. Mr Thompson’s employment with the Trust was terminated on grounds of ill-health and he started to receive early retirement benefits from the Scheme.  He said that at a meeting in his home on 16 December 1998 with the divisional manager and personnel manager of the Trust, he was told that his employment was being terminated with immediate effect for employment purposes but for pension purposes it would be extended by ‘annual leave and lieu days’.  He added that at the same meeting he was informed that his early retirement benefits were based on his final year’s pensionable pay for the period 30 December 1997 to 3 February 1999, broken down as follows

30/12/97 – 31/03/98
Salary not including on-call payments

01/04/98 – 10/11/98
Salary including on-call payments

11/11/98 – 16/12/98
Period of unpaid sick leave and therefore not included in the calculations

17/12/98 – 03/02/99
holiday entitlement included but no on-call payments

12. On 22 January 1999 the Trust wrote to all staff who received on-call payments as follows

“You may be aware that on 23 September 1998 the NHS Pension Agency clarified their position on the superannuation status of the sessional fee paid to on-call staff under the Local Agreement.

In view of this clarification and in the light of approaches from individual members of staff, it is proposed that staff who are in receipt of the sessional fee under the Local Agreement should be given the option to make those payments superannuable for the period 23 September 1998 to 31 March 1999.  This does not apply to Whitley payments made for individual call-outs.

If you wish to accept this proposal, a deduction of 6% will be taken from your relevant earnings for the period 23rd September 1998 to 31st March 1999.  The Trust will also make additional 4% employer contribution.

This proposal, and any agreement from you covering the period 23rd September 1998 to 31st March 1999, does not in any way confer superannuation status on the sessional fee paid to on-call staff under the Local Agreement for 1999-2000.  This will be a matter for further negotiation.”  

13. On 22 July 1999, following enquiries made by Mr Thompson, the Agency advised the Trust as follows

“Clarification about the superannuable status of on-call payments given in (the) letter dated 24 September 1998 was not a new statement of policy by the Agency.  As such, it is open to your authority to apply the guidance retrospectively as you think appropriate but I should advise that the Agency would expect you to accept local responsibility for any resulting claims for interest.

In Mr Thompson’s case we would be happy to receive an amended “best year” if the on-call payments he received are pensionable.”

14. Mr Thompson says

14.1. up until about 1990 the stand-by part of the on-call payment was pensionable, but the individual calls, for which he received a set payment, were not pensionable;

14.2. after 1990 a fixed payment scheme was introduced and all staff concerned were informed that this payment was not pensionable;

14.3. the inclusion of the statement “… payments are outwith the remit of the NHS Pension Scheme …” in section 7.4 of the Agreement from the early 1990s until 31 March 1999, is contradictory to the fact that the single fixed on-call payment is pensionable;

14.4. it is the nature of the payment that determines its pensionable status; 

14.5. in 1994-95 he asked the pensions officer for the Trust if he could pay pension contributions on the on-call payments he received, but was informed that he could only do so if the entire staff on the on-call rota were involved as well;

14.6. after he had retired he was informed by ex-colleagues at the Trust that the Agency had confirmed in writing in September 1998 that on-call payments could be pensionable, and that this could be done on an individual basis;

14.7. five out of twenty-five staff on the on-call rota were allowed to pay backdated pension contributions for the financial year 1998-99 and monthly contributions thereafter; 

14.8. section 3.22.10 of the Agency’s Employer’s Guide provides that a member who is still on leave of absence as a result of illness or injury when his paid sick leave is exhausted will cease to be a member of the Scheme, and points out that his sick leave was exhausted on 10 November 1998 and therefore his ‘best year’ should be from 11 November 1997 to 10 November 1998; and 

14.9. his final year’s pensionable pay only includes seven-and-a-half months of on-call earnings because the Trust will not accept, despite all the evidence, that the best year to include his on-call payments is 11 November 1997 to 16 December 1998 and that the on-call payments he received prior to 31 March 1998 are pensionable.  

15. The Trust responded that

15.1. the basis of the treatment of on-call payments in the calculation of pensionable pay is derived from an agreement between the Trust and the staff group that undertake on-call duties;

15.2. section 7.4 of the agreement between the Trust and the staff group clearly states that on-call payments are outwith the remit of the Scheme;

15.3. Mr Thompson’s final year’s pensionable pay includes on-call payments for approximately seven-and-a-half months, the period post 1 April 1998 when it was agreed with the staff concerned that these payment would be pensionable, but excludes on-call payments for the three months prior to 31 March 1998 and a one-and-a-half month period of accrued holiday entitlement, which is not deemed to be pensionable under the regulations governing the Scheme; 

15.4. Mr Thompson’s holiday pay entitlement for the period 17 December 1998 to 3 February 1999 included in the calculation of his pensionable salary is equivalent to his basic pay, and higher than his salary from 11 November 1997 to 30 December 1997 because of subsequent pay awards;

15.5. Mr Thompson has never paid, nor is there any record on file to show that he offered to pay, pension contributions on the on-call payments he now wishes to be regarded as pensionable; and 

15.6. the pensionable status of on-call payments was never an issue with Mr Thompson until he retired.  

16. When asked to comment on the letter of 24 September 1998 the Agency stated

“[The Agency] does not employ the scheme members and it is therefore one of the freedoms of the direct employer to determine which of the payments made to their staff are to be treated as pensionable.

When reaching their decision we would however expect them to have regard for the Regulations and any additional guidance issued by the Agency.

When staff are required to be on-call then employers in general have two choices for making payments to their staff.

Some employers include an “allowance” with the basic pay to acknowledge the fact that their staff are required to be available for work.  We would view this allowance as a regular part of the remuneration for the job and therefore feel it is pensionable within the definition provided by Regulation C1 (1).

In addition to an allowance these staff will usually receive a separate payment if they are actually called out to do some work.  It is the view of the Agency that this addition is not a regular payment, perhaps similar to bonus or overtime payments and we would therefore not expect this to be pensionable.

As an alternative an employer may decide to consolidate both the on-call allowance and the payment for work done after being called out into a single guaranteed payment.  It is the view of the Agency that after taking this approach it is no longer possible to distinguish between the two and both should be pensionable under Regulation C1 (1).

It is my understanding that in the case of Mr Thompson the employer North Tees Health NHS Trust may indeed have combined the two payments, at least for some of the time he was employed there.  The employer at least initially, was seemingly unaware of the need to treat the combined payment as pensionable.

However, it would appear that when they did become aware, they negotiated with the staff locally to treat the combined payment as pensionable, but did so for only part of the period.”  

17. The Trust subsequently referred to section C2(5) of the 1995 Regulations and paragraph 6 of appendix 5 to part 12 of the Employer’s Guide, and said that these dealt with the circumstances of Mr Thompson’s case .

18. Mr Thompson accepts that the provisions of the 1995 Regulations takes precedence over any guidance given under the Employer’s Guide.  He stated that he had contacted the Agency on the matter and it had confirmed that his ‘best year’ for calculating his pensionable salary should be the periods used by the Trust, but that the period 17 December 1998 to 3 February 1999, the period relating to his holiday entitlement, was also deemable for on-call payments.

19. Mr Thompson subsequently referred to section P1(4) of the 1995 Regulations and questioned whether this applied to his case.  Section P1(4) states

“If the earnings used to calculate a member’s pensionable pay cease during a period of absence to which this regulation applies-

(a) subject to sub-paragraph (b), the member will be treated as having left pensionable employment …”.

CONCLUSIONS

20. The first part of Mr Thompson’s complaint is that he was given incorrect information that on-call payments were not pensionable and therefore he made no contributions in respect of these payments.  There is no dispute that the on-call payments for the period 1 April 1998 to 31 March 1999 are pensionable, provided members paid the relevant backdated contributions.  The payments that are in contention are those made prior to this period from 1990 onward.  The Trust argues that the Agreement each year excluded these payments from the calculation of pensionable pay.  Mr Thompson asserts the view of the Agency that it is the nature of the payment that determines its pensionable status, and on-call payments made on a regular basis should be regarded as pensionable irrespective of any agreement to the contrary.  

21. Thus I have to consider whether on-call payments come within the definition of “pensionable pay”.  There is nothing within the 1995 Regulations that specifically states whether or not on-call payments are pensionable.  The 1995 Regulations define “pensionable pay” as all salary, wages, fees and other regular payments.  Salary, wages and fees are not terms defined in the 1995 Regulations.   The on-call payments are paid irrespective of whether or not the person is called out.  I doubt whether it is necessary for the purpose of determining this complaint for me to establish into which of the categories (salary, wages, fees or other regular payments) the on-call payments fall.  It is sufficient for me to reject the arguments that they do not fall into any of those categories.  The on-call payments made by the Trust are on a regular basis and therefore, in my view, these payments come within the definition of “pensionable pay”.  

22. I recognise that the Agreement between the Trust and the trade unions that represented the Medical Laboratory Scientific Officers, of which Mr Thompson was one, clearly excluded on-call payments from the calculation of pensionable pay.  However, I do not accept that the Agreement can over-ride the provisions of the 1995 Regulations, and therefore do not agree that on-call payments made by the Trust can be excluded from the calculation of pensionable pay.  Consequently, I agree that Mr Thompson was given incorrect information and uphold this part of the complaint against the Trust.  

23. The next part of Mr Thompson’s complaint is that a different year would have been used for the calculation of final pensionable salary, on which his benefits were based, if the correct information had been known.  As stated in paragraph 22 above, I agree that Mr Thompson was given incorrect information on this matter.  

24. Mr Thompson states that his paid sick leave became exhausted on 10 November 1998 when he was on leave of absence due to illness, and therefore his membership of the Scheme should cease from that date.  He initially claimed that, according to the Agency’s Employer’s Guide, his ‘best year’ for calculating his pensionable pay should be from 11 November 1997 to 10 November 1998.  I have seen a copy of the section (3.22.10) of the Agency’s Employer’s Guide to which Mr Thompson refers and agree this states that membership of the Scheme should cease on the date his paid sick leave became exhausted, ie 10 November 1998.  However, this section contradicts section C2(5) of the 1995 Regulations which provides that when a member leaves pensionable employment or dies, a payment made in respect of untaken leave is treated as pensionable pay (see paragraph 4).  In addition, paragraph 6 of appendix 5 to part 12 of the Employer’s Guide restates the requirement to include untaken leave when establishing the date of retirement on the grounds of incapacity.  Clearly the provisions of the 1995 Regulations takes precedence over any guidance provided under the Employer’s Guide.  I am therefore satisfied that the Trust used the correct period for calculating Mr Thompson’s pensionable salary and consequently do not uphold this part of the complaint against it.

25. In my view, section P1(4) does not apply to Mr Thompson’s circumstances because even though it deals the calculation of pensionable pay as a result absence from work, it does not cover the situation where there may be a period of untaken leave.   

26. Mr Thompson now accepts that his ‘best year’ should be the periods used by the Trust, but contends that on-call payments should also be included for the period 17 December 1998 to 3 February 1999.  Paragraphs 3.22.3 and 3.22.6 of part 3 of the Employer’s Guide state that deeming will be applied to a period of absence due to illness or injury, but does not mention periods of annual leave.  I can see no reason to make such a distinction and agree with Mr Thompson that on-call payments should be included for the period 17 December 1998 to 3 February 1999.

DIRECTIONS

27. Within 28 days of the date of this Determination, the Trust will arrange for Mr Thompson to be advised of the retirement benefits payable to him from the Scheme based on his pensionable salary between 30 December 1997 and 3 February 1999, including on-call payments in this period.  At the same time, the Trust will also inform Mr Thompson of the lump sum he will need to pay in respect of pension contributions due on the on-call payments if these retirement benefits are to be paid to him.

28. Within 21 days of receiving the lump sum payment from Mr Thompson, the Trust will arrange for

28.1. his pension to be increased to the level calculated on the basis described in paragraph 27 above; and 

28.2. pay him a lump sum equal to 

· the difference in the tax free cash sum he received and that due on the recalculation of his benefits;

· the difference between the level of pension he was receiving and that due on the recalculation of his benefits, calculated from the date his pension started to be paid to him to the date it was amended; and

· interest on the tax free cash and pension described above calculated from the date his benefits first started to be paid to him to the present.

29. The interest described above shall be calculated on the base rate for the time being quoted by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

25 April 2002
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