K00844/6


PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainants
:
Mr R Drewett and Mrs V Drewett

Scheme
:
Education Projects International Ltd Directors Pension Scheme

Respondent
:
NPI Financial Services Ltd, now known as AMP UK Financial Services (NPI) 

Lampiers
:
Lampiers Financial Planning Ltd

IFA
:
Independent Financial Adviser

THE COMPLAINTS (dated 9 January 2001 and 1 March 2001)

 AUTONUM 
Mr and Mrs Drewett alleged maladministration by NPI because it misled them with regard to the Scheme charges.  They said that this maladministration resulted in them suffering injustice when NPI deducted higher charges than they had been given to understand would apply, and they seek the reimbursement of the additional charges.

MATERIAL FACTS

 AUTONUM 
The complaints result from a dispute over the meaning of a letter, dated 19 February 1990, to Mr Drewett from Mr Ovenden of NPI.  A copy of the letter is attached as an appendix to this Determination.

 AUTONUM 
After he read my Notification of Preliminary Conclusions (NPC) with regard to these complaints, Mr Drewett said: 

“I had an acquaintance who had been an IFA (and dealt with NPI) but was leaving the industry.  I had offered him a job and he worked with me at the time.  We discussed pensions and he said that he would use his good offices to get me a better deal.  We made this deal with [Mr Ovenden] and it was put into writing for the avoidance of doubt.  It was explained that since [the acquaintance] was no longer in the industry he could not forego the commissions, however NPI would introduce an IFA who would forego 75% of the commission.” 

Mr Drewett also said that his acquaintance was present when he met Mr Ovenden.  

 AUTONUM 
The Scheme, a small self-administered (executive pension) arrangement, commenced on 28 June 1990.  Mr and Mrs Drewett were the original managing trustees, and they continue to be so.

 AUTONUM 
The dispute involves Mr Ovenden’s reference to a “set up charge for 1st two years” of 3.50%.  On page 2 of his letter, Mr Ovenden went on to state that the “total investment [allocation] after charges” would be 104.50%, rising “from 3rd year and thereafter” to 108.00%.  

 AUTONUM 
On 8 August 2000, Mr and Mrs Drewett made a formal complaint to the Personal Investment Authority Ombudsman Bureau (PIAOB), in which they stated:

“Following a meeting with our new pension consultant, Bob Woods of Mattioli Woods, we were advised that the preferential terms stated in Mr Ovenden’s letter could have been misleading.  It was stated in Mr Ovenden’s letter that there was an annual management charge of 0.75% per annum, together with a set-up charge of 3.5% for the first two years.  There was no reference to the fact that this charge continued throughout the policy’s duration.”


The PIAOB referred Mr and Mrs Drewett to OPAS, the Pensions Advisory Service.

 AUTONUM 
NPI informed OPAS that it had investigated the matter before Mr and Mrs Drewett had complained to the PIAOB.  Its conclusion was that:

“although the paragraph relating to charges is confusing … the overall representation made by NPI was not.”


NPI pointed out that Mr Ovenden had made reference to an enclosed product profile, which, according to NPI, explained that:

“an additional charge of 3.5% [applies] each year for annual contributions paid in the first two years.  This latter charge was stated to be payable in respect of the first two years increased annual contributions as well.”


NPI said that, as a result:

“it was clear that for initial units there was a management charge of 3.5% in addition to the 0.75% charged each year.”


Furthermore, NPI said that the charges; in particular, a 4.25% annual charge for initial units, were set out clearly in the policy document.

 AUTONUM 
Mr and Mrs Drewett then complained to my predecessor, and appointed Mattioli Woods as their representative.  

 AUTONUM 
In response to the complaint, NPI said (in addition to what it had said before):

(a) The complaint might be time-barred, because the act which is the subject of the complaint occurred more than ten years before the written complaint was made to my predecessor.  Even if it was reasonable to conclude that the complainants were unaware of the relevant act at the time, they should reasonably have become aware of it more than three years ago; for example, when they received the policy document or annual investment statements, which showed the split between funds comprised of initial units and funds comprised of ordinary units.

(b) It believed that “comprehensive pre-sale literature (including details on charges) would have been issued” but, with the passage of time, was unable to identify precisely what literature was issued to Mr and Mrs Drewett.  Although they had submitted a copy of the disputed letter from Mr Ovenden, they had not submitted any of the other literature.  

(c) Mr Ovenden no longer worked for NPI, and he had not been contacted to offer his account of events (assuming he could recall events so long ago).

(d) An independent financial adviser (Lampiers) appeared to have been involved in setting up the Scheme, and so might have been responsible for giving advice about the contract.

(e) It was not clear what Mr and Mrs Drewett would have done instead if they had been aware of the true position.  This would make difficult an assessment of appropriate compensation, even if compensation was due, in order to put them in the position they would have been in if the alleged misrepresentation had not occurred.  The compensation sought by the complainants – namely, the reimbursement of the disputed charges – would not be appropriate.

(f) A “cooling off” (cancellation) notice was issued on 2 October 1990, but did not appear to have been signed and returned.  Any loss could have been avoided at that stage.

(g) In view of the apparent conflict between the wording of Mr Ovenden’s letter and the (assumed) contract literature, it would not have been reasonable to rely on the former without question.  Mr and Mrs Drewett had said that they “did not feel it necessary to check [Mr Ovenden’s] figure work against the policy document due to the fact that [they] believed that the information supplied in Mr Ovenden’s letter would be honoured within the policy.”

(h) There is insufficient evidence to argue that the statement on charges in the disputed letter could be construed as a term of the contract.

 AUTONUM 
In reply, Mattioli Woods said: 

(i) With regard to time limits, it was their experience that unassisted clients found charging structures complex and difficult to understand.  It was implicit from Mr Ovenden’s disputed letter that Mr and Mrs Drewett were concerned to understand the charging structures from the outset.

(ii) What limited sales literature had been submitted by NPI was “nowhere near as explicit and unequivocal as the letter dated 19 February 1990, and further, was not read and assimilated by the client because as a busy owner-manager he did not feel it necessary, because he relied upon the letter dated 19 February 1990.”

(iii) It was absurd to suggest that the sale was made by anyone other than an NPI representative, and added “our client advises that NPI assigned the policy to a local IFA being NPI’s standard practice.  The clients simply have no dealings with the IFA referred to in the copy correspondence (Lampiers).”

(iv) If they had been aware of the true charges, Mr and Mrs Drewett would have chosen “a comparable policy, but with a charging structure more consistent with the charges that would apply to accumulation units.”  Appropriate redress would approximate to “the value of both Mr and Mrs Drewett’s initial units less the amount they thought they were to suffer as set out in Mr Ovenden’s letter … likely to fall in the range £40,000 - £60,000.”

(v) Mr Ovenden’s disputed statement was unequivocal, not confusing as NPI said.

 AUTONUM 
With regard to paragraph 10(iv), the total premiums paid in respect of each Complainant amount to £45,000, of which only £12,500 (£5,000 paid in August 1990, £5,000 in July 1991 and £2,500 in July 1994) secured initial units.  NPI informed my investigator that the initial unit price increased by about 80%, and the ordinary (accumulation) unit price increased by about 175%, between August 1990 and December 2001.   

Subsequent Investigations

 AUTONUM 
My investigator contacted Lampiers, Mattioli Woods and NPI for further information.

 AUTONUM 
Lampiers informed him at first that:

(a) In its dealings with Mr and Mrs Drewett, it had been remunerated by a combination of fees and commission.

(b) It subsequently provided advice to Mr and Mrs Drewett with regard to specialised investments, and introduced them to an independent stockbroker.

(c) It could find no trace of copies of the pre-sale literature on its file.

(d) Its file did not indicate how it came to be involved in the sale, but one of its consultants recalled that Mr and Mrs Drewett were introduced by NPI to another representative no longer in its employment.

It should be made clear that my investigator did not send Lampiers a copy of Mr Ovenden’s disputed letter, nor did he give any details of the nature of the allegations against NPI.

 AUTONUM 
However, in response to a question about whether it provided advice with regard to the sale of the Scheme, after a delay of some six weeks Lampiers then said:

“After further inspection of our files, we believe that the business was originally placed through Lampiers Financial Planning to enable a percentage of the introductory commission (75%) to be reinvested back into the NPI policies and increase allocation rates.  We believe Mr Jonathan Ovenden had already sold the scheme to Mr and Mrs Drewett and introduced the business to our local consultant because NPI would have been unable to give up commission themselves.  I attach a copy of a letter from Mr Ovenden to Mr Drewett [the disputed letter dated 19 February 1990] prior to our involvement”

 AUTONUM 
Mattioli Woods said:

(a) (For the purpose of assessing loss) comparisons with other providers “are possible, but are irrelevant: most providers at that time sold annual premium contracts with a capital/initial unit charging structure”.  Mr and Mrs Drewett simply would not have purchased such a contract; instead, they would have invested in single premium contracts.  

· When my investigator pointed out that single premium contracts also carried charges, and that NPI offered a lower net investment rate for single premiums than for annual premiums, Mattioli Woods said: 

“If Mr Ovenden had provided correct information, our clients would not have bought such a policy.  The issue is therefore, how would they have invested? This is of course an entirely hypothetical question, but our contention would be that if it would have been possible to have invested in a materially less expensive policy within the industry than that is what the clients would have done.  It is therefore wholly inappropriate to compare the terms with NPI’s single-premium contract, which was equally uncompetitive.” 

(b) (In response to doubts expressed by my investigator regarding the involvement of Lampiers) “having been advised by NPI that it would be necessary for the policy to be allocated to a local adviser, [Mr and Mrs Drewett] accepted this as the norm; subsequently met with Lampiers and transacted some other business, but which was entirely unrelated to the NPI policy”.

(c) Even if Mr and Mrs Drewett had read the “small print” of the policy, which they did not, Mr Ovenden’s letter would have been regarded as a variation to the contract, and binding on NPI.

 AUTONUM 
NPI said:

(a) It denied that it had acted improperly, but could not explain what Mr Ovenden had meant when he told Mr Drewett that he had arranged for commission to be given up and that an introduction would be welcome.

(b) It could find no trace of correspondence with Lampiers before 9 August 1990, when Lampiers confirmed that it would forego 75% of the commission due.

(c) It did not know how Mr and Mr Drewett came to approach NPI.

(d) It had no information about what happened between 19 February 1990 and 28 June 1990, when the Scheme commenced.

(e) It was still unable to trace the pre-sale or point of sale literature.

(f) Efforts to contact Mr Ovenden had been unsuccessful.   

CONCLUSIONS

 AUTONUM 
These complaints raise issues of jurisdiction other than time limits.  Mr and Mrs Drewett are the only members of the Scheme as well as its managing trustees and, essentially, the “employer” as well.  Their complaints have been treated as complaints from individual members.  Strictly speaking, they were offered membership of the Scheme by Educational Projects International Ltd, which was responsible for representing the features of the Scheme fairly and accurately to them.  Consequently, any personal loss should, technically, be made good by the employer (ie themselves) if it misrepresented the true facts.  

 AUTONUM 
Therefore, it is probably more appropriate to regard these complaints as a complaint by the employer against the Scheme manager, seeking reimbursement of the costs of fulfilling its obligations to its employees.  In the circumstances, it seems unlikely that the response to the complaint from NPI would have been materially different but, nevertheless, the complaints as they stand are from Mr and Mrs Drewett as individual Scheme members and that is the basis on which the response was made.  

 AUTONUM 
My Office informed NPI on 21 May 2001 that it took the view that the complaints were within time limits because the Complainants only became aware of any grounds for complaint following professional advice in May 2000.  NPI has made no further submissions on this matter.

 AUTONUM 
Mr and Mrs Drewett sought repayment by NPI of the disputed additional charges.  However, when informed both by NPI and by my investigator that appropriate redress for any injustice would be designed to put them back in the position they would have been in if the alleged misrepresentation had not occurred, they were not at all clear about what they would have done instead.  

 AUTONUM 
When they made their complaints, Mr and Mrs Drewett provided no evidence which suggested that, if they had been aware of the true facts, they would have chosen some alternative form of investment (whatever it might have been) and would have been better off by so doing.  They simply said that they had been misled and that the disputed charges should be repaid.  Since then, various hypothetical scenarios have been put forward in response to questions put to them.  

 AUTONUM 
Mattioli Woods said at first that they would have taken out a comparable policy, but with a charging structure more consistent with (cheaper) accumulation units.  Later, Mattioli Woods said that they would not have paid annual premiums at all, but would have taken out single premium contracts.  When my investigator pointed out that single premium contracts also carried charges, and that NPI appeared to offer a lower net investment rate for single premiums compared with annual premiums, Mattioli Woods replied that the question was hypothetical and that NPI’s single premium contract was “equally uncompetitive”.  In response to notification of my preliminary conclusions, Mattioli Woods said that some of their remarks had been taken out of context.  They did not accept that a suitable alternative contract might not have been available in 1990 - Equitable Life was cited as an example of an office “which did not have an initial unit charging structure (because they did not pay high, up-front commissions to salesmen)”.  However, “ten years later it would obviously be very difficult to recreate the best-buy lists and broking exercise that would have been carried out then”.  Furthermore, when they said that Mr and Mrs Drewett “simply have no dealings with this IFA”, what they meant was that the last business they transacted with Lampiers was in March 1997.  Mattioli Woods also said that, on the basis of Mr and Mrs Drewett’s contention that they were not assisted by a practising IFA in setting up the Scheme in 1990, the question of a broker providing a best-buy list did not arise.

 AUTONUM 
The only financial claim made on behalf of Mr and Mrs Drewett is for a sum of approximately £50,000, being Mattioli Woods’s assessment of the effect on the unit prices of the disputed charges.  This figure is excessive.  The total Scheme premiums paid for each Complainant amount to only £45,000, of which only £12,500 secured initial units.  Even if the entire £12,500 had been paid in August 1990 (which it was not) and had been invested in ordinary units, the additional investment growth would have been much less than the compensation requested.  

 AUTONUM 
Mattioli Woods has also now suggested that I might wish to compare the current policy values with a hypothetical Equitable Life policy, but I see no justifiable grounds whatsoever for so doing.  

 AUTONUM 
Despite the submissions made by Mr and Mrs Drewett, the precise circumstances surrounding the setting-up of the Scheme still leave some unanswered questions.  If, as Mr and Mrs Drewett assert, “NPI assigned the policy to a local IFA” (and this has not been refuted by NPI, although it denies impropriety), then I am advised that this might have involved a breach of the rules of NPI’s regulatory body.  After some delay, Lampiers wrote supporting these allegations in their entirety, but it did not explain who gave it a copy of Mr Ovenden’s letter to Mr Drewett, which was sent allegedly prior to the involvement of Lampiers in the sale.  

 AUTONUM 
It appeared from Mr and Mrs Drewett’s initial statements that they had never heard of Lampiers before; Mattioli Woods said that “they simply have no dealings with [this] IFA” (but see above).  One might think it somewhat unusual that astute businesspeople would be content not only to permit an unknown outsider to become involved in their high-premium investment but to gain financially from it.  However, Mr and Mrs Drewett later informed my investigator that they had “subsequently met with Lampiers and transacted some other business”.  According to Lampiers, this was specialist business, involving their introduction to a stockbroker.  Possibly their links with Lampiers were rather stronger than they at first admitted, although Mr and Mrs Drewett have continued to deny that any such links existed at the time they decided to set up the Scheme.  

 AUTONUM 
If Lampiers did have some more active involvement in the sale process, then the question arises as to what extent it should be considered responsible for providing Mr and Mrs Drewett with accurate information about the contract and the terms of the commission rebate arrangement.  However, in view of the denials by Mr and Mrs Drewett and the absence of sufficient supporting evidence, this is a matter I shall not consider any further.

 AUTONUM 
Before my preliminary conclusions were issued, no explanation had been offered as to why Mr Ovenden opened his letter by stating that the main objective (in setting up the Scheme) was to re-invest the commission.  That statement would seem to indicate that some detailed earlier discussions had taken place, and also indicates a degree of sophistication on the part of Mr Drewett who, presumably, asked the question in the first place.  Mr Drewett had also discussed with Mr Ovenden the possibility of setting up a separate Group Employee Scheme.  One might think that the main objective should have been to offer the employer an attractive and competitive contract which would enable it to provide its directors with valuable retirement benefits.  

 AUTONUM 
Mr Ovenden’s later reference to “an initial introduction [being] welcome” might, possibly, indicate that he understood (whether rightly or wrongly) that Mr Drewett was already acting in association with a practising IFA.  Alternatively, it might indicate that Mr Ovenden did, indeed, refer Mr Drewett to an IFA, but that it would be necessary for Mr Drewett to make contact with that IFA so that the IFA could present him to NPI as a client.  

 AUTONUM 
Somewhat belatedly, Mr Drewett then offered further explanation of the circumstances preceding the sale (see paragraph 3).  That explanation is at least plausible, but it is still unclear to whom (if anyone) Mr Ovenden wished to be introduced.  According to Mr Drewett’s account, his colleague was a former IFA who had left the industry.   

 AUTONUM 
Having made these observations, my conclusions are as follows:

· I am not satisfied, on the balance of probabilities, that Mr and Mrs Drewett’s decision would have been different if they had been aware of the true position regarding charges.  Mr Drewett now submits that he approached NPI because his colleague had had earlier business dealings with that office and that he would be able to “use his good offices” to secure a better deal.

· In making this finding, I would add that, despite their complaints, I am not fully persuaded that they were not aware of the true position when (acting as employer) they decided to set up the Scheme with NPI.  

· I do not consider it reasonable for Mr and Mrs Drewett to seek to absolve themselves from any responsibility at all for the situation in which they find themselves, having accepted that they reached a conscious decision not to check the policy wording and having stated (through Mattioli Woods) that they made no effort to read the “small print”.  They have not denied that the correct information was contained in the contract literature provided by NPI, in particular the policy, and it is very likely that they were also provided with “point of sale” quotations.  

· I do not accept that Mr Ovenden’s disputed letter, issued more than four months before the Scheme Trust came into being, can be construed to effect a modification of the contract terms.  In any event, its true meaning is simply unclear and I do not accept that there were sufficient grounds for Mr and Mrs Drewett, without question, to reach their conclusion about what it meant.   

· Finally, it has not been demonstrated that Mr and Mrs Drewett have suffered any financial loss by comparison with an alternative investment which they might have selected instead.  It is not appropriate to consider and compare, with the benefit of hindsight, the returns achieved by the best performers.  

 AUTONUM 
I have noted an assertion from Mattioli Woods that it had not been proven that charges had been set out explicitly in the sales literature and that:

“if the Ombudsman would care to ask a sample of IFA whether they believe business clients used to read policy wording before the point of sale, I think you would be in for some surprises.”


This may be so, but it begs the question as to whose fault it is if something then goes wrong.  A provider can do little more than bring the terms of the contract to the attention of the customer.  If the customer or his or her IFA does not read the terms of the contract before proceeding then that would not seem to be a proper cause for complaint about the provider.  Mr and Mrs Drewett had the opportunity to “cool off” in October 1990, at which point the policies could have been cancelled from outset with all premiums returned.  

 AUTONUM 
Mattioli Woods also considered that my preliminary conclusions “missed the point”, and that Mr Ovenden’s disputed letter did constitute a legal agreement.  I disagree, for the reasons given above.  I have been shown no document issued when the Scheme commenced which suggested that the terms of the contract were modified in accordance with Mr Ovenden’s letter and that this was, in effect, a “side letter” which should be kept with the permanent Scheme documents.   

 AUTONUM 
For the above reasons, I do not uphold these complaints.

DAVID LAVERICK

Pensions Ombudsman

7 December 2001
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