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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs E J Marlor

Fund
:
Halifax Retirement Fund

Respondent
:
Halifax plc (Halifax)

THE COMPLAINT (dated 7 February 2000)
 AUTONUM 
Mrs Marlor alleges that she has suffered injustice, involving financial loss, as a result of maladministration by Halifax in that it:

(a) failed to allow her to retire early, under the Fund, on the grounds of ill-health;

(b) failed to operate any set procedure for ill-health retirement applications; and

(c) displayed a callous attitude throughout the period of her application.

MATERIAL FACTS

 AUTONUM 
Mrs Marlor joined the Farnworth branch, near Bolton, of Leeds Permanent Building Society in November 1983 and became a member of Leeds Permanent Building Society Staff Pension and Life Assurance Scheme (the Leeds Scheme).  In 1996, arrangements were made to transfer the membership and liabilities of the Leeds Scheme to the Fund, following the acquisition of Leeds Permanent Building Society by Halifax.  

 AUTONUM 
Halifax, in conjunction with the Independent Union of Halifax Staff, operates an extremely well-defined policy to deal with employment matters relating to health, welfare and attendance.  This is contained in a Bulletin, which is regularly updated and available to all Halifax employees.

 AUTONUM 
In April 1998, after periods of ill-health which resulted in considerable absences from work at the Blackburn branch, Mrs Marlor, in lieu of a move to the Skelmersdale branch working full-time, agreed with Halifax that her working hours be reduced to 25 per week and that she transfer to the Bolton branch instead.  

 AUTONUM 
However, towards the end of May 1999, Halifax personnel were again in discussions with Mrs Marlor about her higher than average periods of ill-health absences from the Bolton office.  It was mutually agreed that Halifax would obtain a medical report on her condition from Dr Carl Littlewood, to try and alleviate her health problems and bring her back to full employment.  Dr Littlewood is a GP and an occupational health specialist, but retained by Halifax as an independent medical adviser.  His role is to gather expert medical reports and to interpret them for Halifax.  It was understood that his report on Mrs Marlor would take between four and six weeks to complete.

 AUTONUM 
After obtaining a report from Mrs Marlor’s GP, dated 23 June 1999, Dr Littlewood eventually completed his own report on 8 July 1999.  He summarised her medical problems very thoroughly and, among other things, recommended to Halifax that she be referred for specific post traumatic stress counselling.  The reason for this was that Mrs Marlor’s GP considered that some of her health problems stemmed from the time an armed robbery took place at the Farnworth branch of the Leeds Permanent Building Society in 1990 at which, at the age of only 28, she had then been assistant branch manager.  Mrs Marlor’s GP concluded her report as follows:

“It is difficult to give a prognosis for her condition, especially as her colitis is obviously tied up to her mental state.  She is now quite keen to face the problems affecting her and to do something about them and for this reason I feel quite optimistic for her recovery.  I am however unable to tell you when she will be ready to return to work or indeed when she will return to full fitness, particularly because of her ulcerative colitis.  Unfortunately a lot of her fears and anxiety are surrounding the work place.

I think the above comments explain her high level of absence over the last few years.

If any specialist counselling or clinical psychological help would be available via [Halifax’s] occupational heath service more quickly than it can be provided on the National Health Service, I am sure that this would be of benefit to [Mrs Marlor] and help her to return to the work place.  In the mean time she remains very stressed and disturbed by loud noises, bangs and unexpected movements both at work and home.”  

Dr Littlewood recommended a gradual return to work by Mrs Marlor, slowly increasing her hours over a number of weeks.  In this way, he felt that she would benefit from the continued support and encouragement of her work colleagues. 

 AUTONUM 
Halifax discussed the contents of Dr Littlewood’s report with Mrs Marlor at her home on 23 July 1999.  Counselling was arranged, and Halifax also continued to accommodate Mrs Marlor’s absence from work.

 AUTONUM 
On 16 August 1999, Dr Littlewood received a reply to a letter he had written to Mrs Marlor’s consultant physician/gastroenterologist, Dr Moriarty, who had been treating her for colitis.  Dr Littlewood stated that Dr Moriarty was of the view that:

“… her colitis is currently improved.  Although [Mrs Marlor] needs to take regular medication to control her symptoms, Dr Moriarty does not believe her condition is severe.  He believes the prognosis from the point of view of her ulcerative colitis would appear to be good and this should not prevent her from working normally at present.”  

In October 1999 Mrs Marlor began a series of four, weekly counselling assessments with a clinical psychologist, arranged by Halifax.  

 AUTONUM 
At the beginning of November 1999, Mrs Marlor approached Halifax and asked if she could be granted early retirement from the Fund on the grounds of ill-health.  Under Rule 10 of the Fund, a member may retire before his normal retirement date on account of total incapacity or partial incapacity.  At the time of Mrs Marlor’s application these were defined as follows:

“‘total incapacity’ means that a Member is, as a result of physical or mental deterioration … permanently incapable of any gainful employment with [Halifax] or with any other employer.

‘partial incapacity’ means that, as a result of physical or mental deterioration … a Member is unlikely to be capable of following his normal occupation with [Halifax] or his future earnings capacity is seriously impaired.” 

Rule 10 goes on to state:

“The Principal Employer decides:

(a) whether or not a Member is incapacitated; and

(b) if so, whether a Member’s incapacity is total or partial;

and the decision of the Principal Employer is final.  The Principal Employer will call for such evidence as it considers appropriate in order to reach its decision” 

 AUTONUM 
With effect from 18 January 2000, the definition of partial incapacity in the Fund was changed, to bring it in line with what originally featured in the rules of the Leeds Scheme, and with what should have been incorporated into the Fund in 1996.  The definition was expanded to read as follows:

“‘partial incapacity’ means that, as a result of physical or mental deterioration which appears to be of a permanent nature … a Member is unlikely to be capable of following his normal occupation with [Halifax] or his future earnings capacity is seriously impaired.”

However, so far as Mrs Marlor is concerned, the earlier definition, in force at the time she applied for early retirement, applies. 

 AUTONUM 
In straightforward cases of ill-health, Halifax’s group pensions manager would normally be involved in helping to reach a decision.  However, because Mrs Marlor’s case was considered to be more complicated, Halifax relied upon the advice of its ill-health committee (the Committee), which meets periodically to consider applications for early retirement.  In its submission to my office, Halifax said that the Committee’s main aim is that of rehabilitating long-term absentees back to the workplace.  The Committee ordinarily consists of the deputy group solicitor, the disability manager, the group pensions manager, the employee relations adviser and the corporate insurance manager.  Other personnel will join the Committee from time to time in order to ensure that staff working closely with a claimant can provide as much background information as possible.

 AUTONUM 
In considering Mrs Marlor’s request, the Committee took into account:

(a) the July and August 1999 medical reports from Dr Littlewood (paragraphs 6 and 8);

(b) the October 1999 counselling assessments with a clinical psychologist (paragraph 8); 

(c) a letter from her GP, dated 12 January 2000, which included the following paragraph:

“In view of the above comments, I feel that Mrs Marlor will be permanently incapable of undertaking her previous or alternative employment for the Halifax or probably for any other employer.”; 

and

(d) a further report from Dr Littlewood, dated 24 January 2000, which included the following comments on the letter he had received from Mrs Marlor’s GP dated 12 January 2000:

“Although it is clear that [Mrs Marlor] has suffered with psychological symptoms for a considerable period of time, which have recently been attributed to post-traumatic stress, she has still not received a full course of treatment from a clinical psychologist; which is likely to be the most effective form of therapy under these circumstances.  In view of this and the fact that [Mrs Marlor] is still 25 [years] short of her normal retirement age, I am unable to agree with [her GP] about [Mrs Marlor’s] permanent incapacity to work.  However, as you will realise, the final decision in these matters rests with the Halifax.”

 AUTONUM 
On 23 February 2000, Mrs Marlor was advised by Halifax that, following receipt of a report of the Committee’s meeting on 18 February 2000, it had decided that she did not qualify for ill-health early retirement from the Fund, ie she was not:

(a)
permanently incapable of any gainful employment with Halifax, or any other employer; nor

(b)
incapable of following her normal occupation with Halifax, nor was her future earnings capacity seriously impaired.  

 AUTONUM 
On 24 February 2000, Mrs Marlor submitted an appeal to Halifax against the decision.  The Committee subsequently considered, over the following 11 months: 

(a) three reports dated March 2000, one from a chartered clinical psychologist and two from a consultant psychiatrist, together with Dr Littlewood’s views on these;

(b) a second opinion report from Halifax’s consultant occupational physician, Dr Poole, dated 4 May 2000, which included his comments on all existing medical reports on Mrs Marlor, as well as on letters she had written in support of her claim.  Dr Poole stated:

“Her main symptoms are emotional which have understandably lead [sic] to diagnosis of anxiety, panic attacks, post traumatic stress disorder and depression …

She attributes her symptoms to an armed robbery nine years ago rather than the sudden death of her father five years ago or her mother’s current cancer or to other factors.

According to her absence summary record her attendance at work in 1994 and 1995 was very good (one day off in two years).  In 1996 she had 80 days off with stomach trouble (presumably colitis).  That is, there was no absence attributable to the robbery or problems at work for about seven years.  This is unusual but not impossible for post traumatic stress disorder.

Post traumatic stress disorder is treatable…  I do not recommend further counselling as rekindling of unpleasant memories may do more harm than good.  She may also benefit from anxiety therapy.

I do not believe that her physical complaints of colitis or migraine are relevant to this appeal.

Her e-mails indicate that she is capable of thinking logically and intelligently.  She does however use emotive language when referring to the Halifax such as ‘I want to release the stranglehold which the Halifax has over me …’

My advice would be not to recommend ill health early retirement for the following reasons.  She is relatively young with many years before her normal retirement age.  Her symptoms are treatable and she has not had to date the best treatment for PTSD.

In due course rehabilitation in non-customer facing duties in a small branch such as Atherton or working from home could be offered to her.  I suspect however that her animosity towards the Halifax as a result of its refusal to grant ill health retirement benefits will have had an irreparably damaging effect on the employee-employer relationship.”;

(c) a letter, dated 25 September 2000, to Dr Littlewood from the chartered clinical psychologist, referred to in (a), which stated:

“I am writing to clarify my prognosis at Mrs Marlow’s [sic] request.  It is my view that she will be unable to return to any form of work with the Halifax and that this is a permanent situation.  I do envisage in the medium to long term that she will be able to return to some form of employment in the future.”;

and

(d) a further letter from the consultant psychiatrist, referred to in (a), dated 12 October 2000, and on which Dr Littlewood commented on 6 November 2000.  The psychiatrist’s letter included the following paragraph:

“I feel that the symptoms of a post traumatic stress disorder would be of a permanent nature and would make it likely that [Mrs Marlor] would be unable to go back to her normal occupation at the Halifax Building Society where she was last employed at the time when she was subject to this robbery.  As a result, her future earning capacity has also been affected.”

The outcome of the Committee’s considerations, on 10 January 2001, was to uphold its original decision of 18 February 2000, and Halifax communicated this to Mrs Marlor on 15 January 2001.  

 AUTONUM 
In the meantime, and notwithstanding her ongoing appeal, Mrs Marlor left Halifax by mutual agreement with effect from 31 October 2000.  In fact, this took the form of a compromise agreement, under which she received a net severance payment of £12,209 and, for a period of six months, continued enjoyment of Halifax’s concessionary staff mortgage scheme.  

CONCLUSIONS

 AUTONUM 
Mrs Marlor has provided me with particularly full and detailed accounts of her complaints.  They, and all her responses to the points made by Halifax, have been presented in an extremely professional manner, leaving no areas for doubt or confusion.  

 AUTONUM 
Nevertheless, the Rules of the Fund provide for Halifax alone to determine whether a member is suffering from partial incapacity or total incapacity.  Halifax’s decision would only be maladministration if, at the point of making that decision:

(a) it asked itself the wrong question;

(b) it had misdirected itself; or

(c) the decision was perverse (ie one at which no reasonable person would have arrived).

 AUTONUM 
From the material submitted to my office, it is abundantly clear that Halifax, through the Committee, considered a plethora of medical information before making its decision.  Only after following proper procedures and practices did Halifax decide that Mrs Marlor’s condition was not within either of the relevant definitions, and therefore she was not entitled to either a partial or total incapacity pension from the Fund.  In reaching its decision not to grant Mrs Marlor early retirement, I am satisfied that Halifax’s behaviour was not perverse and, accordingly, was not maladministration.  

 AUTONUM 
Mrs Marlor has commented to me that the Committee asked itself the ‘wrong questions’ when it met on 18 February 2000.  She says that, in researching its decision, the Committee simply reported that it had decided that Mrs Marlor did not qualify for ill-health retirement, and did not specifically state whether this was on a total incapacity or partial incapacity basis; nor had Mrs Marlor made such a distinction when making her application.  The consensus of opinions which the Committee considered was that Mrs Marlor would be able to be employed gainfully elsewhere in the future.

 AUTONUM 
Mrs Marlor has also commented to me that Dr Littlewood did not ask the right questions of her GP in that he did not ask the GP whether she fulfilled Halifax’s criteria for ill-health retirement, or indeed provide the GP with information about that criteria.  It was, however, Dr Littlewood’s role – not the GP’s – to advise about that criteria. 

 AUTONUM 
Mrs Marlor is also critical of Dr Littlewood’s failure to seek an opinion from her specialist clinical psychologist or psychiatrist in connection with her initial application for an ill-health retirement pension.  That initial application was made in November 1999 but Dr Littlewood did take account of the report from the clinical psychiatrist dated October 1999.  

 AUTONUM 
I do not conclude from the facts that, in the light of her appeal, further specialist advice should be sought, or that Dr Littlewood had inadequate information on which to base his recommendation.

 AUTONUM 
Contrary to Mrs Marlor’s allegations, and as indicated in paragraph 3, Halifax has always taken considerable steps to operate a proactive employment policy.  The Bulletin is the main source of employment information and section 5.1 addresses the question of ill-health retirement.  In addition to having received earlier issues, Mrs Marlor was sent a copy of the March 2000 edition of the Bulletin on 7 August 2000.  I do not, therefore, uphold her complaint that a set procedure for ill-health retirement applications was not operated.

 AUTONUM 
From the evidence submitted to my office, it is clear that Halifax pays meticulous attention to its employees’ welfare, and has a sophisticated employee monitoring system in place to help ensure good employment practice.  For Mrs Marlor, Halifax arranged a series of intensive counselling sessions during November 1999, to help her post-traumatic stress condition.  In my view, Mrs Marlor received considerable help and assistance from Halifax and it certainly did not display a callous attitude towards her.  

 AUTONUM 
Mrs Marlor has stated that she received unsatisfactory treatment from Halifax’s personnel and pensions departments, particularly after November 1999.  I have been given no evidence to support this.  On the contrary, representatives from both departments continued to work diligently following Mrs Marlor’s application for early retirement.  My files contain copies of numerous notes of telephone conversations, letters and e-mails to and from Halifax staff and Mrs Marlor will also have copies of these.  There was certainly no lessening of interest or concern in her case by any of Halifax personnel and I am saddened that Mrs Marlor should think otherwise.

 AUTONUM 
For the reasons stated above, I am unable to uphold any part of the complaint.

DAVID LAVERICK

Pensions Ombudsman

26 November 2001
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