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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs L J Brown

Scheme
:
P&O Pension Scheme

Trustee
:
P&O Pension Funds Investments Limited

THE COMPLAINT (dated 7 February 2001)
 AUTONUM 
Mrs Brown alleges maladministration, involving financial loss, by the Trustee in that it failed to award her a pension from the Scheme, following the death of her long-time partner on 12 January 2000.

MATERIAL FACTS

 AUTONUM 
For almost 20 years, until his death on 12 January 2000, Mrs Brown had been the unmarried partner of Mr Peter Taylor.  At the time of his death, Mr Taylor was in receipt of a pension from the Scheme, as a result of his taking early retirement with effect from 1 November 1997.  The Scheme is a self-administered, salary-related arrangement, operated by The Peninsular and Oriental Steam Navigation Company (P&O) for the benefit of the employees of its associated companies.

 AUTONUM 
The rules of the Scheme (the Rules) provide for the automatic payment of a pension to the spouse of a deceased member or, in the absence of a spouse, a discretionary pension to a dependant, as determined by the Trustee.  Full details of Mr Taylor’s pension were given to him in a letter, dated 14 October 1997, from the Scheme’s senior pensions officer.  In particular, it noted that Mr Taylor was not married and explained that, nevertheless, the Trustee had discretion to pay a pension, following his death:

“to someone who is substantially dependent upon your financial support.  Please ask for a special Nomination Form if you wish to name a dependant for consideration by the Trustee”.  

Mr Taylor did not request such a form.

 AUTONUM 
In the Rules, current at the time of Mr Taylor’s death, words in the singular include the plural (and vice versa) and “Dependants” is defined as:

“such persons as may be selected by the Trustee who, at the time of the Member’s death, in the opinion of the Trustee, were substantially dependent on the Member for financial support or assistance.  The Trustee is entitled to select on the basis of information readily available to it.”

 AUTONUM 
Mrs Brown, who was living with Mr Taylor at the time of his death, was of the opinion that she satisfied the definition of ‘Dependant’.  Accordingly, she applied to the Scheme, on 15 January 2000, for payment of a Dependant’s pension.  In its response, of 24 January 2000, the Scheme sought a considerable amount of financial information from Mrs Brown, to which she replied with full details on 27 January 2000.  

 AUTONUM 
A letter from the Scheme, dated 3 March 2000, advised Mrs Brown that the Trustee, having thoroughly considered all the information which she had submitted, had come to the conclusion that she had not been substantially dependent on Mr Taylor for financial support or assistance at the time of his death and that, therefore, no Dependant’s pension would become payable to her from the Scheme.  However, the Scheme’s letter went on to say that Mrs Brown would be paid a lump sum of £19,122, representing the balance of five years’ pension which would otherwise have been paid to Mr Taylor.

 AUTONUM 
Mrs Brown wrote to the Trustee on 28 April 2000, pointing out that Mr Taylor had specifically raised the question of her entitlement to a pension, in the event of his prior death, with P&O’s pensions development manager, Mr Delahaye, in 1995.  In a letter from him to Mr Taylor, dated 28 February 1995, Mr Delahaye stated:

“As far as the spouse’s pension is concerned then, as long as you have no legal spouse surviving you, Lynda Brown would be eligible to receive the spouse’s pension.  Since the decision to pay a spouse’s pension to other than a legal spouse cannot be exercised until after death [has] occurred, it is not possible to make any legally binding commitment upon the Trustee at this point in time.  There is, however, no reason to believe at this stage that the discretion would not be exercised in favour of Lynda Brown.”

Mrs Brown contends that the last sentence had given both her and Mr Taylor considerable expectation that she would automatically be awarded the benefit of a Dependant’s pension, were he to predecease her.  In fact, according to Mrs Brown, in her letter of 28 April 2000:

“Mr Taylor was so convinced that the Trustee would view me as his spouse, he did not worry when the letter from [the Scheme’s senior pensions officer] stated … that he was not married and should complete a beneficiaries form”.  

 AUTONUM 
In its reply to Mrs Brown of 8 May 2000, the Trustee summarised the steps which it had taken to consider her application.  However, it advised her that the chairman of the Trustee would review her letter of 28 April 2000 and that she would be contacted again shortly.  On 5 June 2000, Mrs Brown learned that the chairman had decided to endorse the decision of the Trustee not to award her a Dependant’s pension.

 AUTONUM 
Mrs Brown then sought the assistance of OPAS, the pensions advisory service, which approached the Trustee on her behalf in October 2000.  As a result, the Trustee considered the issue afresh, at a meeting held on 29 November 2000, but again concluded that it had correctly exercised its discretion in deciding not to award a Dependant’s pension to Mrs Brown.

CONCLUSIONS

 AUTONUM 
To make the award of a dependant’s pension under an occupational pension scheme subject to the discretion of the scheme’s trustees is a very common practice.  In the case of the Scheme, it is necessary for any person claiming such a pension to be “substantially dependent on the member for financial support and assistance”.  

 AUTONUM 
Any investigation by me of trustees’ decisions must be limited to the principles outlined by the Court of Appeal in Edge v Pensions Ombudsman [2000] 3 WLR 79.  I may only overturn a decision where it can be shown that it was not made for the purpose for which it was given, or proper consideration was not given to relevant matters with irrelevant matters excluded.  This means I can interfere with the decision only if:


(i)
the wrong question has been asked;


(ii)
the trustee has misdirected itself in law (ie made an incorrect construction of the rules); or


(iii)
the decision was perverse (ie a decision which no reasonable trustee could have reached).


In these cases I have the option to remit the decision.

 AUTONUM 
Here, the decision is not as to the Trustee exercising its discretion against Mrs Brown but simply as to whether she is eligible to be an object of its discretion, as within the meaning of ‘Dependant’.  However, I note that, in her letter to the Scheme of 27 January 2000, Mrs Brown states “… as partners neither of us considered ourselves to be financially dependent on the other.”  I am therefore puzzled as to why she decided to seek a Dependant’s pension under the Scheme.  It has not been shown that the Trustee failed to ask itself the correct question or misconstrued the meaning of the Rules.  Nor is there any evidence that it took into account irrelevant matters or failed to consider relevant matters.  I have found no evidence of maladministration.  

 AUTONUM 
In view of the above, it follows that I am unable to uphold the complaint.

DR JULIAN FARRAND

Pensions Ombudsman

14 August 2001
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