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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P McAuley

Scheme
:
Michelin Pension and Life Assurance Plan for Hourly and Weekly Paid Staff

Trustee
:
Michelin Pensions Trust Limited

Employer
:
Michelin Tyre Public Limited Company (Michelin)

THE COMPLAINT (dated 17 January 2001)
 AUTONUM 
Mr McAuley alleges maladministration by Michelin and the Trustee in not granting Mr McAuley an ill-health early retirement pension under the Scheme.  Mr McAuley also complains that he was not advised to make an application for ill-health early retirement benefits and that there was delay in considering the application once it was made.  He says that the maladministration has caused injustice, in particular financial loss.

 AUTONUM 
Mr McAuley’s complaint was brought against the Trustee, Michelin and two Occupational Health Physicians, Dr McCrea and Dr Hobson.  These two individuals are both employees of Michelin and were acting in their capacity as such.  In the circumstances, the complaint against them has been considered as part of the complaint against Michelin.

SCHEME RULES

 AUTONUM 
“Incapacity” is defined in the Scheme Rules as follows:

“Ill-health which in the opinion of the Principal Employer is sufficiently serious to prevent a Member from following his normal occupation and to impair seriously his earning ability.”

where

“‘Ill-health’ includes such partial or total incapacity arising out of accident or mental or physical disability or impairment as the Principal Employer shall determine.”

Rule 7(A) states (as far as is relevant):

“On a Member’s retirement from service before the Normal Retiring Date, then if the Principal Employer agrees, in any case where retirement occurs…on account of Incapacity, that the Member may be offered an immediate pension under this Rule and such retirement occurs …

(b)
on account of Incapacity

a Member shall subject as herein provided be entitled if he shall so elect … to a yearly pension (herein referred to as the “Early Retirement Pension”).  … The Early Retirement Pension shall be payable as stated in Rule 17 for the remainder of the life of the Member.

…

If retirement from service is on account of Incapacity, the Early Retirement Pension shall be:

(i) in the case of a Member who has completed 15 or more years of Pensionable Service … an amount calculated in the same manner, as a Normal Retirement Pension in accordance with Rule 6, but ignoring Provisos(ii) and (iii) but not Proviso (i) to Rule 6 and as if the Member’s Pensionable Service had ended on the date which is midway between his date of retirement from Service and the Normal Retiring Date

(ii) in any other case, an amount calculated in the same manner as a Normal Retirement Pension in accordance with Rule 6 but ignoring Proviso (ii) but not Provisos (i) and (iii) to Rule 6.”

MATERIAL FACTS

 AUTONUM 
Mr McAuley, having been assaulted whilst on a holiday to Dublin, had been on long term sick leave from September 1998.

 AUTONUM 
On 14 May 1999, Mr McAuley had a meeting with Mr Cecil Caldwell of Michelin’s personnel department.  At this meeting, Mr McAuley’s absence was discussed and Mr Caldwell agreed that he should see Dr McCrea, (Michelin’s Occupational Health Adviser at the site at which Mr McAuley was employed).  Mr Caldwell advised Mr McAuley that if he was not able to return to work then he could expect to be considered for medical capability termination, prolonged illness/basic capability payment or medical retirement.

 AUTONUM 
Mr McAuley met with Dr McCrea on 30 July 1999.  On 4 August 1999 Dr McCrea completed an Occupational Health Report (OHR) in respect of Mr McAuley which read: 

“Patrick McAuley is a 53 year old fork lift truck driver who has been with Michelin for 29 years and has been off work since the 25th September 1998 following an assault.  I had previously assessed Patrick on the 24th March and note that his blood pressure had demonstrated that [sic] a resistance to stabilisation.  I note that a sedentary duty was not available in office work and at review today note that his blood pressure remains unstable and he has received several changes if [sic] medication in an effort to produce control.  Patrick also revealed to me that he is experiencing significant neck pain and apparently investigations have shown significant degeneration.  I also received a letter from his doctor dated the 22nd July suggesting that he would not be capable of returning to the normal duties as a fork lift truck driver for the foreseeable future.  Consequently this demonstrates that no significant improvement has occurred from the previous assessment and therefore it is unlikely that Patrick would be able to return to work for the foreseeable future.  Consequently in the absence of further problems or complications I would not plan a routine review.”

 AUTONUM 
The letter mentioned dated 22 July 1999 was a report from Dr Susan Huey, Mr McAuley’s GP which stated:

“I understand that the above named patient of mine [Mr McAuley] who currently works for Michelin plc. is being considered for an ill-health retirement package through the pension scheme and I would like to support his application on medical grounds.

Mr McAuley sustained a head and neck injury in 1998 which precipitated headaches and neck pain.  Following this incident he was also found to be hypertensive and attended Dr. T. Trouton, Consultant Cardiologist, Antrim Area Hospital for investigations and treatment.  The traumatic incident causing the injury also precipitated an anxiety state which has persisted to date along with the headaches.

I feel that Mr. McAuley due to no fault of his own, now finds himself in a position where it would be impossible for him to carry out his normal occupation as a driver/production worker due to the persistent headaches, hypertension and anxiety state.  In fact I can think of no other paid employment that he could undertake on a regular basis due to the above symptoms between now and his retirement age.”

 AUTONUM 
On 16 August 1999, Mr McAuley attended a meeting with Mr Caldwell at which Mr McAuley’s trade union official and daughter were also present.  At this meeting, Mr McAuley was offered an immediate pension under the rules of the Scheme reduced by 44% for early payment.  Mr McAuley asked Mr Caldwell to put forward an application for ill-health benefits on his behalf.  At the same time, he also supplied Mr Caldwell with a copy of the report from Dr Huey dated 22 July 1999.  On 17 August 1999 Mr Caldwell formally wrote to Dr McCrea requesting consideration of an ill-health retirement.

 AUTONUM 
Dr McCrea submitted a standard form headed “ASSESSMENT FOR ILL-HEALTH RETIREMENT & DISABILITY BENEFIT” to Dr Hobson, Michelin’s Occupational Physician.  The form, dated 18 August 1999, stated the principal diagnoses as “Hypertension (unstable)” and “Anxiety following assault on 25 September 1998” and gave other details such as the inability to stabilise Mr McAuley’s high blood pressure since the assault, his anxiety, nightmares and flashbacks since the assault and the developed onset of neck pain which “represents possible early osteo-arthritis” and Mr McAuley’s “possible demotivation with respect to return to employment.”  Dr McCrea concluded his report by stating that the likelihood of Mr McAuley returning to work for Michelin in the future was “low (for fork lift truck duties)” and that no other work was available, but “medium” for work in the future outside of Michelin as the high blood pressure and anxiety “should eventually settle.” 

 AUTONUM 
On 10 March 2000 Mr Caldwell wrote to Mr McAuley to confirm that the Occupational Health Department had confirmed he did not meet the criteria for ill-health retirement.  The letter also advised Mr McAuley that, due to his medical problem and, as agreed at their discussions that there were no suitable posts available due to Mr McAuley’s restrictions, his contract would be terminated as from 1 April 2000 on the grounds of “Capability”.  Mr McAuley received a “Capability Termination payment” of £17,653.16, 12 weeks pay in lieu of notice of £3,893.28 and 14 days holiday pay which were outstanding.  He was advised that he could defer taking his pension or elect to receive it early, reduced for early payment.

 AUTONUM 
On 10 March 2000 Mr McAuley wrote to Michelin to express his extreme dissatisfaction and he requested that his complaint be considered under stage one of the internal dispute resolution (IDR) procedure.

 AUTONUM 
On 13 March 2000 Mr McAuley wrote to Michelin requesting a copy of Dr McCrea’s medical report and a written statement from Dr Hobson as to why he (Mr McAuley) did not meet the ill-health retirement criteria.  On 14 March 2000 Michelin wrote to Mr McAuley to advise him that (i) to obtain a copy of the medical report he would have to write to Dr McCrea and (ii) a copy of his letter had been passed to Dr Hobson.

 AUTONUM 
On 23 March 2000 Mr McAuley wrote to Michelin again to appeal, under stage one of the IDR procedure, against Michelin’s decision to terminate his contract.  On 28 March 2000 Michelin wrote to Mr McAuley advising that the Trustee had declined his application following consideration of medical advice given and the provisions of the fund for such circumstances.

 AUTONUM 
On 29 March 2000 Mr Caldwell wrote to Mr McAuley to advise him that he was now in the process of activating Mr McAuley’s termination on the grounds of “Capability” as from 1 April 2000 and asking Mr McAuley to confirm whether he wanted to take his pension early or have his pension deferred.  Mr McAuley elected to have his deferred pension brought into payment early, albeit as he stated “reluctantly”.

 AUTONUM 
On 13 April 2000 Mr McAuley wrote to the Pensions Advisory Service (OPAS).  Having unsuccessfully tried to resolve his complaint through OPAS, Mr McAuley then referred his complaint to my office on 11 December 2000.

 AUTONUM 
In its joint response to my office dated 15 May 2001, Michelin and the Trustee denied the allegations of maladministration, bias or discrimination.  Michelin considered that it had exercised its powers under the rules of the Scheme in accordance with its implied duty of good faith, and pointed out that under the rules of the Scheme the Trustee does not have any specific role to play in deciding whether the test of “Incapacity” is met or whether there is any duty to initiate an offer of ill-health retirement in respect of a member of the Scheme.   Michelin went on to say:

“It is important to note that, to satisfy the test of Incapacity, it is not merely sufficient for the member to be suffering from a condition that means he is unable to do his ordinary job, but his condition also needs to be serious enough that he is basically unable to do any paid work”.

 AUTONUM 
In a further letter to my office dated 16 August 2001 Michelin advised that its authority to make the decision in ill-health cases is delegated to Dr Hobson.  In Mr McAuley’s case Dr Hobson concluded that the medical conditions indicated were treatable and would be expected to have a high likelihood of recovery sufficient to allow work elsewhere and, further, that it would be difficult to predict permanent incapacity.   Michelin also sent me a copy of its guidance notes to all Michelin doctors setting out the medical criteria where employees leave for health reasons.  These state that to meet the criteria for ill-health retirement the following conditions must be met:

“A.
Diagnosable condition with objective diagnostic criteria”

together with one of the following conditions

“B1.
Reduced 5 year survival

B2.
Reduced Quality of life

B3.
Very unlikely to do any form of work again” where

“i.
Reduced 5 year survival means less than 75%

ii. Reduced quality of life means significant impairment due to health such that the person is incapable of some normal daily activities.  The ALL WORK test used by the DSS can be used as a reference point

iii. Very unlikely to do any form of work again means either for Michelin or externally and includes work of a lower level than that which the individual has performed in the past.”

Conditions likely to meet the criteria are then detailed after which the guidance notes state that muscular-skeletal disorders and mental health problems (including anxiety, depression and stress) are not eligible for ill-health retirement.  

CONCLUSIONS
 AUTONUM 
In order for a member to be eligible for an immediate retirement pension under Rule 7(A)(b), Michelin must be of the view that the member has retired on the grounds of Incapacity and it must also agree that the member may be offered an immediate pension.

 AUTONUM 
I have to consider whether, in coming to its decision, Michelin applied the correct test and did not misdirect itself.  Michelin has taken the definition of ‘Incapacity’ to mean that a member is “basically unable to do any paid work”.  That approach is in line with the guidance notes issued by Michelin to assist its medical advisers which state that the criteria which must be met for ill-health retirement must include one of the following

· a reduced 5 year survival

· a reduced quality of life

· very unlikely to do any form of work again.

 AUTONUM 
However, it does not seem to me that these guidance notes, or Michelin’s offered criteria, accurately reflect the Scheme Rules.  The requirement for earnings ability to be seriously impaired is not the same as being “basically unable” to do paid work.  It is a lesser test.  Furthermore, the guidance notes add a permanency requirement to the incorrectly summarised criterion which does not appear explicitly in the Scheme Rules.  In consequence I find that Michelin, through its medical adviser, misdirected itself and asked itself incorrect questions in respect of Mr McAuley’s medical condition.  

 AUTONUM 
In addition, Michelin has, in the guidance notes, excluded muscular-skeletal disorders and mental health problems (including anxiety, depression and stress) from eligibility for ill-health retirement.  “Incapacity” consists of “Ill-health”, as defined.  The definition of “Ill-health” is that it “includes such partial or total incapacity arising out of accident or mental or physical disability as the Principal Employer shall determine”.  “Includes” indicates extension and not restrictive definition.  It does not give Michelin the power to decide arbitrarily which conditions are excluded from eligibility for ill-health.  I consider that, to the extent that Michelin paid any attention to the exclusions in this case, it further misdirected itself.

 AUTONUM 
Michelin’s decision-making process was flawed.  This amounted to maladministration causing injustice to Mr McAuley in that proper consideration was not given to whether he ought to be granted an ill-health early retirement pension.  The remedy for this injustice is to put Mr McAuley in the same position as though the maladministration had not occurred.  It is therefore open to me to remit the matter back to the Employer for reconsideration.

 AUTONUM 
If on reconsideration the Employer decides that Mr McAuley should have been granted an ill-health early retirement pension, any payment of pension and lump sum would need to be offset against the payments already made to Mr McAuley as a result of his deferred benefits having been brought into payment.  The Capability Termination payment may also need to be offset against any award of ill-health benefits.

 AUTONUM 
In so far as Mr McAuley’s complaint against the Trustee is concerned, the decision not to grant him an ill-health early retirement pension was that of Michelin, and the Trustee had no part in that decision.  It therefore follows that I do not uphold this part of Mr McAuley’s complaint against the Trustee.

 AUTONUM 
Mr McAuley has also complained that he was not advised to apply for an ill-health early retirement pension.  Whilst it might be thought helpful, and good practice, for an employer to suggest an application be made in appropriate circumstances, I am not satisfied that in this particular case any failure to do so on Michelin’s part constituted maladministration.  The Trustee (as opposed to Michelin) does have a duty, under The Occupational Pension Schemes (Disclosure of Information) Regulations 1996, to give a member details of the benefits payable under the Scheme.  Mr McAuley has not complained that he was not advised of the existence of this benefit but rather that he was not advised to apply for it.  The Trustee fulfilled its statutory obligation to Mr McAuley when it issued a new booklet to members in 1997: it did not have a duty to advise Mr McAuley to apply for ill-health early retirement.  It therefore follows that I do not uphold this part of Mr McAuley’s complaint against either Michelin or the Trustee.

 AUTONUM 
Turning now to Mr McAuley’s complaint that there were delays in the consideration of his application for ill-health early retirement, it does appear to have taken Michelin some time (over six months) to have advised Mr McAuley (on 10 March 2000) of the outcome of his application made on 16 August 1999.  This delay was solely due to the length of time Dr Hobson took to come to his decision that Mr McAuley was not eligible for ill-health early retirement.  No explanation has been given to my office as to the reason for this delay.  I find that such delay constitutes maladministration by Michelin which caused Mr McAuley injustice in the form of distress and inconvenience.

DIRECTIONS

 AUTONUM 
I direct that Michelin shall properly consider whether Mr McAuley’s circumstances constitute “Incapacity” strictly as defined in the Scheme Rules.  If it concludes that he is incapacitated, Michelin shall decide whether it agrees that Mr McAuley should be offered a pension under Rule 7(A) with any necessary adjustment in respect of the benefits which Mr McAuley has received as a result of taking his pension early.  The matter is to be concluded within 28 days of the date of this Determination.

 AUTONUM 
In respect of the delay which took place and the continued uncertainty which Mr McAuley is experiencing, I direct that Michelin shall pay Mr McAuley £250, again within 28 days of the date of this determination.  
DAVID LAVERICK

Pensions Ombudsman

4 January 2002
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