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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Professor R C Mulholland

Scheme
:
NHS Pension Scheme 

Respondent
:
NHS Pensions Agency (the Agency)

1980 Regulations
:
The National Health Service (Superannuation) Regulations 1980

1995 Regulations
:
The National Health Service Pension Scheme Regulations 1995

THE COMPLAINT/DISPUTE (dated 15 February 2001)
 AUTONUM 
This is a complaint about the proper construction of the Scheme’s governing regulations.  Professor Mulholland alleged maladministration by the Agency, in that it misinterpreted the regulations.  As a result of this alleged maladministration he said that he suffered injustice, in the form of reduced retirement benefits.  Alternatively, he alleged that he suffered this injustice because he acted in reliance on inadequate information about his benefits.  

MATERIAL FACTS

 AUTONUM 
Professor Mulholland, a consultant surgeon, was contracted to the NHS and is now a pensioner member of the Scheme.  Under the terms of his contract he provided ten consultancy “sessions”.  Eleven sessions are regarded as full-time employment.  On 27 February 1995 his contract was split into two separate contracts for three and seven sessions, and he retired from the former contract.  Thereafter, he received partial retirement benefits from the Scheme but continued to accrue benefits in respect of his remuneration from the seven sessions for which he was still contracted.  He retired from all NHS employment on 30 June 1999.

 AUTONUM 
There is no dispute that his benefits in respect of the former contract, from which Professor Mulholland retired in February 1995, were subject to the provisions of the 1980 Regulations and were calculated correctly.

 AUTONUM 
The 1995 Regulations came into force on 6 March 1995.  They revoked the 1980 Regulations and replaced the provisions of the 1980 Regulations in amended and consolidated form.

 AUTONUM 
With effect from 1 April 1997 Professor Mulholland received a merit award.  On 27 October 1997 he asked the Agency to let him know what effect this would have on his pension, and was informed that it would not alter the pension already in payment.  

 AUTONUM 
Professor Mulholland then asked for an estimate of benefits in respect of his continuing employment, based on prospective retirement in April 1999.  The Agency informed him that he would be entitled to an additional pension payable under regulation E1 of the 1995 Regulations, based on service and pensionable pay in respect of the continuing employment.

6.1 Regulation E1 provides:

“E1
(1)
A member who retires from pensionable employment on or after attaining age 60 shall be entitled to a pension under this regulation.

(2) The pension under this regulation shall be at a yearly rate of 1/80th of final year’s pensionable pay for each complete year of pensionable service …”

6.2 “Pensionable employment” is defined as “NHS employment in respect of which the member contributes to the Scheme.”

6.3 “Pensionable pay”, as far as is relevant here, is defined as “all salary, wages, fees and other regular payments made to a member in respect of pensionable employment as an officer.”

6.4 “Pensionable service”, as far as is relevant here (see also paragraph 8.3), is defined as “the aggregate of any period of pensionable employment in respect of which the member contributes to the scheme [and] any period that was reckonable under the [1980 Regulations] as a period of contributing service for the purpose of those regulations [but excluding,] in the case of a member who has become entitled to a pension under the scheme, any period that was taken into account for the purpose of determining whether he was entitled to that pension, or for the purpose of calculating the amount of that pension.” 

 AUTONUM 
Professor Mulholland complained that the decision by the Agency not to apply his merit award to his total years of pensionable service is not supported by the Scheme regulations.  He said that this decision, if confirmed, would result in a significant reduction in his retirement benefits.  


Note:
When a member retires from part-time service, an “equivalent full-time salary” is used in the pension calculation.  Consequently, when Professor Mulholland took partial retirement in February 1995, full account was taken of his total salary (including the sessions from which he would not be retiring) and his pensionable service at that date.  In respect of his post-1995 service, his additional pension was based on his equivalent full-time salary at final retirement and his post-February 1995 pensionable service.  Professor Mulholland seeks the application of his equivalent full-time salary on retirement in 1999 to his total service, both pre- and post February 1995, with his February 1995 pension increased accordingly.

 AUTONUM 
On 3 June 1998 the Agency wrote to Professor Mulholland as follows:


“Under the provisions of regulation 8(1)(ii) proviso (iii) of the 1980 Regulations [an officer who has renegotiated two separate part-time contracts] may then take partial retirement by retiring from one contract whilst continuing to accrue benefits in the continuing employment.  The 1995 Regulations do not permit the further accrual of benefits in this situation.  

Once a benefit has been paid the service used in the calculation of that benefit ceases to be pensionable service and cannot again be taken into account for calculating a benefit (regulation 23(2) of the 1980 Regulations and regulation C2(2)(b) of the 1995 Regulations refer) except for the purpose of regulation 42 of the 1980 Regulations.  

There is a clear distinction in the regulations between partial retirement and re-employment and there is no provision for benefits to be re-assessed on all service upon a second retirement except where the conditions of regulation 42 are satisfied.  To comply with regulation 42 a member must have retired and again become an officer.  You took partial retirement only, thereby never ceasing to be an officer and as such do not satisfy the required condition of again becoming an officer.  As this regulation does not apply in your case I am afraid there is no entitlement to a combined benefit calculation based on final pay.”

8.1 Regulation 8(1)(ii) proviso (iii) of the 1980 Regulations provides:

“On ceasing to be an officer a person shall be entitled to receive an annual pension if he has attained the age of 60 years provided that for the purpose of determining entitlement to a pension a person may be treated as having ceased to be an officer in respect of one of his employments which has terminated although he continues to be an officer in respect of one other or more employments which were concurrently held with that employment.”

8.2 Regulation 23(2) of the 1980 Regulations provides : 

“Where on giving up his main employment an officer continues in some other employment, any period of service which apart from this paragraph is reckonable in relation to one only of those employments shall be reckonable also in relation to the other employment for the purpose of determining whether any benefit is payable to or in respect of him but not for the purpose of calculating the amount of any such benefit.” 

“Main employment” is defined in regulation 23(1) as the employment a member has ceased to hold.

8.3 Regulation C2(2)(b) of the 1995 Regulations provides:

“A member’s pensionable service does not include, in the case of a member who has become entitled to a pension (including a preserved pension) under the scheme, any period that was taken into account for the purpose of determining whether he was entitled to that pension, or for the purpose of calculating the amount of that pension.”

8.4 Regulation 42 of the 1980 Regulations provides, in certain circumstances, for additional retirement benefits to be awarded to an existing Scheme pensioner who is re-employed and has “again become an officer”.  

 AUTONUM 
As provided under the 1995 Regulations, the dispute was reviewed on behalf of the Secretary of State, and the Agency’s decision was confirmed.  

 AUTONUM 
Professor Mulholland said that the information he had been given about the partial retirement scheme was contained in a British Medical Association (BMA) publication issued in 1992.  He drew attention to the fact that partial retirement would involve the renegotiation of an existing contract, and that the doctor would retire from one new contract and continue working under the other.  Therefore, he considered that:

“the essential elements seem to be continuation in a contract established before the time of actual retirement, and no statement to the effect that the ultimate pension should simply be determined by the years worked and added.”


Professor Mulholland added: 

“the whole thrust of the BMA document is that by accepting this option consultants can reduce their sessions without drastically reducing their pension and lump sum.”

He said that he had been in continuous pensionable service from 1958 until 1999, and the introduction of the partial retirement scheme should not have served to reduce his retirement benefits.   

 AUTONUM 
The BMA booklet gives an indication of the amount by which a doctor’s retirement benefits would be reduced as a result of taking partial retirement.  However, it seems implicit that the quoted example assumes no change in pensionable remuneration during the period of partial retirement.  No explicit statement is made regarding the effect of increases in remuneration after partial retirement, although the booklet states that “consultants will also still be eligible for higher merit awards”.

 AUTONUM 
Although this is, essentially, a dispute about the proper construction of the Scheme’s governing regulations, the Agency said that, before declining Professor Mulholland’s request for a combined benefit calculation based on final pay, it had written to him on 9 March 1998 pointing out that there had been much correspondence since 1992 involving himself, his NHS “employer” and the Agency on the matter of partial retirement.  As long ago as 4 January 1993 he was told that, assuming partial retirement at age 60:

“[You would] continue in the other 5/11 from 2 December 1994 and at final retirement you would receive an additional pension and lump sum in respect of this period of service only”.


The Agency said that, on 9 February 1993, it wrote to him explaining the difference between partial retirement and normal retirement followed by re-employment.  Several estimates of benefits were provided for him in the following months, and in March 1994 and January 1995 it was again made clear to him that, in the event of partial retirement, the pension arising in respect of his continuing employment would be calculated separately and would be added to his existing pension in respect of the contract from which he had already retired.   

 AUTONUM 
In response to a question from my investigator, in August 2001 Professor Mulholland confirmed that he took advantage of the partial retirement scheme on the advice of the BMA.  

 AUTONUM 
My investigator wished also to clarify whether this was a straightforward dispute about the application of the Scheme regulations, or whether it also involved a complaint that he retired in reliance on misleading or wrong information about his benefits.  Professor Mulholland replied as follows: 

“My appeal [sic] is therefore on the basis that the [Agency] has misapplied the regulations appertaining to the special situation created by the Partial Retirement Scheme … Even if they had informed me of the method of calculation of my pension before my retirement, this would not validate their misinterpretation … In essence my appeal is a straightforward dispute with the Pensions Agency that they have applied the regulations wrongly, by relying on inappropriate regulations.”  


However, in a subsequent letter to my investigator, dated 16 January 2002, Professor Mulholland said:

“Lack of information concerning the financial consequences of my decision were clearly an important aspect, but I felt that the misapplication of specific Regulations was a stronger aspect of the case.  However, I would wish that all aspects of my original complaint should be considered, if my view concerning the regulations is not upheld.”

CONCLUSIONS

 AUTONUM 
Professor Mulholland took partial retirement before the 1995 Regulations came into effect.  The benefits he took on that retirement were subject to the provisions of the 1980 Regulations.  However, his final retirement came in 1999, long after the 1980 Regulations had been revoked.  I find that it was correct to deal with his final retirement in accordance with the provisions of the 1995 Regulations.  

 AUTONUM 
Even if this were not the case, Professor Mulholland would not have qualified for combined benefits under regulation 42 of the 1980 Regulations because he did not “again become an officer”.  His employment under one of his contracts was continuous.  Therefore, whether his pensionable service is calculated subject to regulation C2 of the 1995 Regulations or regulation 23 of the 1980 Regulations, it excludes any period taken into account for the purpose of calculating his pre-February 1995 pension.  

 AUTONUM 
It follows that I find this dispute in favour of the Agency and so I do not uphold this part of Professor Mulholland’s complaint.

 AUTONUM 
When he made his complaint to my predecessor, it was not clear whether Professor Mulholland was claiming that he took partial retirement in reliance on incorrect, misleading or inadequate information supplied by the Agency.  On 17 March 1998 (in response to the Agency’s letter of 9 March 1998) he had said:

“I have no criticism of the amount of information that has been given to me over the years, my appeal is and must be based on the Regulations in force when I retired, and the correct interpretation of them.” 

This led my investigator to ask him if he wished to make this complaint against the Agency (see paragraph 14).  At first, Professor Mulholland appeared to agree that this did not form part of his complaint.  Later, he said that he did want this aspect to be considered, although he supplied no fresh evidence of the Agency’s alleged shortcomings.

 AUTONUM 
The Agency has calculated his benefits entirely in accordance with the principles set out to him in correspondence at various times between January 1993 and January 1995.  Some three years after he took partial retirement, Professor Mulholland told the Agency that he had no criticism of the information it had provided for him.  He has not explained why he now seems to believe otherwise.  

 AUTONUM 
Professor Mulholland acknowledges that his decision to take partial retirement was based on the advice of the British Medical Association, not the Agency.  The BMA is not a body which forms part of the administration of the NHS pension scheme.  I do not uphold this part of his complaint that the Agency gave him incorrect or misleading information.

DAVID LAVERICK

Pensions Ombudsman

25 January 2002
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