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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr A T Dodsworth

Scheme
:
Electricity Supply Pension Scheme (Western Power Group)

Trustees
:
The Group Trustees of the Scheme

Employer & Administrator 
:
South Western Electricity plc (SWE)





THE COMPLAINT (dated 20 February 2001)

1. Mr Dodsworth alleges maladministration by the Trustees and SWE in that he was improperly refused ill-health early retirement from the Scheme.  He says that the Trustees’ and SWE’s maladministration caused him injustice consisting of financial loss and non-financial loss in the form of distress.

MATERIAL FACTS
2. Mr Dodsworth was employed by SWE on 20 December 1982 and became a member of the Scheme on 1 July 1983.

3. On 6 October 1995, SWE arranged an appointment for Mr Dodsworth to be examined by Dr D H Waldron, SWE’s medical adviser and a Medical Adviser of the Scheme, on 12 October 1995.

4. “Medical Adviser of the Scheme” is defined in Clause 46 of the Trust Deed of the Scheme under the heading of “Interpretation” as meaning:

“any duly registered practitioner appointed or approved by any of the Principal Employers for the purposes of the Scheme.”

5. In a letter to SWE dated 9 October 1995, Dr J H Morgan, Mr Dodsworth’s general practitioner, stated that he had advised Mr Dodsworth to seek early retirement on medical grounds in order that he might find a more sedentary occupation.

6. In a memorandum to SWE dated 16 October 1995, Dr Waldron stated that, on 12 October 1995, he had examined Mr Dodsworth who had complained of increasing back pain and stiffness.  Dr Waldron concluded that:

“… this man is and will remain unfit to do the work of a Meter Operative.  He is sufficiently fit to do work requiring only light to medium physical effort, and without the requirement for repetitive bending, stooping, lifting, carrying and more than occasional negotiation of steps, stairways etc.  Hopefully Management will find it possible to continue with this man’s employment within the restrictions mentioned.  If this is not the case, then I would reluctantly suggest that he should be offered early retirement on medical grounds.”

7. Rule 15(1) of the Scheme, “Retirement through Ill-Health before Normal Pension Age”, is as follows:

“ A Member who enters into membership of the Scheme on 1 April 1983 and who, on or after that date, retires through Ill-Health before Normal Pension Age shall be entitled [to Ill-Health Benefits].”

8. “Ill-Health” is defined in Clause 46 of the Trust Deed of the Scheme under the heading of “Interpretations” as meaning:

“ … bodily or mental incapacity or physical infirmity which, in the opinion of a Medical Adviser of the Scheme, will prevent, otherwise than temporarily, the person concerned from carrying out any duties which the Employer employing him may reasonably assign to him having regard to the duties carried out by him immediately before so becoming incapacitated or infirm.”

9. On 10 November 1995, Mr Dodsworth attended an SWE ability assessment, the result of which concluded that he had the aptitude and personality traits to cope with a reasonable range of clerical work with SWE.  

10. On 27 November 1995, SWE wrote to Dr Waldron and asked his opinion as to whether Mr Dodsworth would be medically fit to perform a job which entailed working on a computer for long periods of time (the “First Job”).

11. In a letter to SWE dated 28 November 1995, Dr Waldron stated:

“I have had another look at my dossier about this man.  It appears that he would be suitable for the vacancy you mention at the Aztec West Office involving working on a computer for long periods of time.  It is certainly worth a try.”

12. In a memorandum to SWE’s Personnel Officer dated 28 December 1995, SWE’s Group Training Adviser stated that Mr Dodsworth had attended his office on 12 December 1995 to take another test in connection with the First Job and that:

“… I would need to test his numeracy skills at a slightly lower level than I had previously done.  I also explained that if he was successful in this test there might be the opportunity to try the job out on a two-weekly mutual review basis.

Mr Dodsworth thanked me for giving him this opportunity but said that he had carefully thought about clerical vacancies in the Company since we last met and had come to the conclusion that he felt he really could not work indoors in a typical Company open-plan environment for clerical staff.”

13. At a meeting on 30 January 1996, SWE informed Mr Dodsworth of a vacancy for a Meter Technical Support Assistant, a more general office position involving some computer work, general clerical tasks and the use of other equipment such as telephones and photocopiers (the “Second Job”).  A job specification was provided to Mr Dodsworth.

14. In a letter to Dr Waldron dated 2 February 1996, Dr Morgan stated that it seemed that Mr Dodsworth had been offered a job which would involve sitting at a VDU screen all day and, although this was sedentary work as previously recommended, Mr Dodsworth considered that he would not be able to cope with a job of this nature.  Dr Morgan again recommended that Mr Dodsworth should be retired on medical grounds.

15. In a letter to Mr Dodsworth dated 19 March 1996, SWE stated that in the light of the differing views from Dr Morgan and Dr Waldron, SWE proposed to seek an independent assessment of his condition by a medical practitioner acceptable to both himself and SWE.  The opinion of the independent specialist would then be binding on both parties.

16. In a letter to SWE dated 22 March 1996, Mr Dodsworth stated that he preferred to obtain his own independent medical assessment and required the physical specifications of the Meter Technical Support Assistant’s job to enable his specialist to make an accurate assessment.

17. In a reply to Mr Dodsworth dated 28 March 1996, SWE stated:

“Whilst I cannot confirm that, because of the time period that has now elapsed, you will be offered this position I can confirm that any offer of employment will involve equivalent duties and responsibilities.

In addition, I can confirm that the predominately sedentary role will include working at an ergonomically designed work station, using a computer, undertaking general clerical tasks and using various other office equipment such as a telephone or photocopier.  All workstations conform to current Health and Safety Executive regulations in respect of working with display screen equipment.  …

As I have indicated to you before, in the event of you agreeing to be examined by an independent specialist I would invite the agreed independent specialist into the office to analyse for himself/herself the physical nature of the job and the environment which will enable him/her to make a more accurate assessment of your medical condition in relation to the duties you are being offered.”

18. Mr Dodsworth agreed to be examined by Dr R G Cooper, a Consultant Rheumatologist and Physician.  Following agreement between solicitors acting on behalf of Mr Dodsworth and SWE, on 30 May 1996, the latter stated to Dr Cooper that:

“Mr Dodsworth’s employer’s, South Western Electricity plc (SEWB) have been advised by their medical adviser that he is fit for a sedentary post.  This is contrary to the advice of Mr Dodsworth’s own GP.

SWEB have advised Mr Dodsworth that the position offered to him is predominantly sedentary role which will include working at an ergonomically designed work station, using a computer, undertaking general clerical tasks and using various other office equipment such as a telephone or a photocopier.

You are asked to carry out an examination of Mr Dodsworth and to report as to whether he is in your opinion fit to take up a sedentary post.”

19. In a medical report to SWE dated 1 July 1996, Dr Cooper stated under the heading of “History”:

“His present functional status is as follows:-

…

Sitting – This is one of his worst problems, he gets pain in the lower back going into the outer aspects of both upper parts of his legs with sitting so that he fidgets persistently when he has been sitting for more than 10 minutes.”


and under the heading of “Comment & Prognosis” :

“… he should now aim to be as normal as possible despite having the pain.  Clearly this process could be helped with pure analgesics.”

I note in his general practice notes that in the letter dated 9.10.95, that his GP had recommended early retirement on medical grounds, mainly because the patient thinks that the job which was being offered was virtually full time in front of a VDU.  From the third paragraph in your letter, however, it appears that the job which may be offered to the patient is a more general one, including clerical tasks which presumably would mean that he could move around an office using equipment including a telephone and a photocopier.  I think he would be capable of doing such a job.  What the patient thinks he could not manage is to spend 8 hours a day in front of a VDU, and from his description of the pains, this would seem to be the case.  I suspect that, so long as the time required in front of a VDU was limited and it was also made plain that he could move around the office to relieve his pain if required, then he could undertake such work.  The alternative is that he finds some other form of manual work which does not require bending and I am not at all sure that this could be found within the present work environment.”

20. In a letter to Mr Dodsworth dated 23 July 1996, SWE stated that he had been appointed to the position of Resource Support Assistant with effect from 5 August 1996 (the “Third Job”), and that:

“I would confirm that this offer of appointment is made on the basis of the medical evidence currently available to the Company.  I can confirm that the physical requirements for this position remain as detailed in my letter dated 28 March 1996.  The Company is aware of your need to leave your workstation or to stand up from time to time which will be accommodated by the Company.  In this connection it is envisaged that on the majority of occasions you will be able to do this in the normal course of your duties.  However, if you require periods of movement for longer that 10 minutes, you will be required to ‘key out’ from your duties.”

21. In a letter to SWE dated 5 August 1996, solicitors acting on Mr Dodsworth’s behalf stated that:

· Mr Dodsworth was not prepared to accept the appointment of Resource Support Assistant because the sedentary element of the job would cause pain which, albeit possibly capable of periodic relief by ambulation, he was not prepared to tolerate.

· Similarly, he was not prepared to take analgesic drugs to control the pain.  

· He had agreed to be bound by the conclusion of the medical report commissioned to establish “whether he is fit to take up a sedentary post” but it could not be seen how the conclusion of Dr Cooper’s report could be interpreted as stating that he was fit to take up such a post when even limited sedentary work was anticipated to produce pain requiring relief.  

· The only work which he was actually fit for was alluded to in Dr Cooper’s report, ie “some other form of manual work which does not require bending”.  

· As SWE had confirmed that no such job was available, he should be eligible for benefits from the Scheme.

22. In a letter to Mr Dodsworth dated 12 August 1996, SWE notified him that his employment with SWE had been terminated with effect from 13 August 1996.

23.  On 7 October 1996, Mr Dodsworth’s solicitors notified SWE that Mr Dodsworth was appealing under Clause 25 of the Trust Deed of the Scheme against the determination that he was not eligible for ill-health early retirement benefits in accordance with Rule 15 of the Scheme.  The grounds of the appeal were stated to be that:

“[ Mr Dodsworth] was incapable, through ill health, of carrying out both his meter reading job and the alternative job offered to him and that accordingly he should be eligible for early retirement on health grounds and the benefits following such retirement.”

24. Clause 25 of the Trust Deed, under the heading of “Appeals Procedure”, includes:

“(2) Any Member who is aggrieved by the opinion of a Medical Adviser of the Scheme given for the purposes of or in connection with Rule 15 … may, within three months from the date he receives such opinion, give notice to the Group Administrator requiring that the said grievance be submitted to arbitration.  …

(3) Any grievance or claim made under paragraph (2) shall be referred to a single arbitrator approved jointly by the aggrieved person and the Group Trustees, …”

25. On 14 November 1996, Mr Dodsworth commenced proceedings before the Industrial Tribunal including a complaint of which had been unfairly dismissed by SWE..  

26. On 24 December 1996, SWE’s solicitors provided Mr R Edmonds, a solicitor and SWE’s Company Secretary who acted on occasions as the Chairman or Deputy Chairman at Trustees’ meetings, with a paper about Mr Dodsworth’s application and the Scheme’s arbitration procedures.  Mr Edmonds left SWE on 1 January 1997.

27. At a meeting of the Trustees of 25 March 1997, Mr Dodsworth’s notification of appeal for arbitration under Clause 25 of the Trust of the Scheme was considered.  In attendance at the meeting, in the capacity of Group Administrator, was Mr M D Willcocks, SWE’s in-house Pensions Manager.  For the Trustees’ meeting, Mr Willcocks provided a paper which detailed the background information and SWE’s position on Mr Dodsworth’s case.  The Trustees reviewed Mr Dodsworth’s case and determined that it was justified for ill-health retirement benefits not to have been granted and, as Mr Dodsworth had rejected the arbitrator nominated by SWE’s solicitors, Mr Dodsworth should be given two alternative names in order to provide him with a reasonable choice of arbitrators.  Mr Dodsworth has not pursued his appeal for arbitration.     

28. On 18 February 2002, Mr Dodsworth obtained a further medical report from Dr Cooper, which Mr Dodsworth has said was in order for Dr Cooper to clarify his views in his original report.  In the later report Dr Cooper stated that:

“1.  I originally indicated that I thought he could do clerical work with the aid of two analgesics and discretionary breaks (to relieve the pain caused by sitting).  I am still of this opinion.  However, the points highlighted in 3 regarding a patient’s level of pain and their decision to work within the imposed restrictions is an important factor.

…

3. I was not, at the time of my original examination and report, aware that this report was going to be used to determine the outcome of his work’s pension delivery.  When Mr.  Dodsworth came to see me the first time we discussed at length the necessity of whether or not he should be retired, or whether he should continue working.  … he was in fact keen to continue some form of work, and my original report was therefore drafted to enable him to fulfil the potential to try to continue working, so long as he was given the right opportunity and conditions.  In a situation such as this, patients may still decide that the level of their pain is still too high, and thus decide not to work within the restrictions imposed by any job offered.”

29.  Mr Dodsworth asserts, in particular, that:

· Dr Cooper was unaware that his original medical report was to determine the outcome of Mr Dodsworth’s ill-health pension.

· Dr Cooper has said that the decision as to whether Mr Dodsworth should work within the restrictions brought about by the clerical work should have been Mr Dodsworth’s and not SWE’s.

· This meant that SWE and the Trustees did not act reasonably in making their decisions because their decisions were made on the basis of incomplete and inaccurate information.

· Mr Willcocks improperly referred Mr Dodsworth’s appeal of 7 October 1996 to Mr Edmonds instead of the Trustees.

· Mr Edmonds had already formed an opinion about Mr Dodsworth’s case whilst assembling evidence against Mr Dodsworth for an Industrial Tribunal hearing.  

· Mr Edmonds improperly approached SWE’s solicitors with a view to the solicitors conducting the arbitration proceedings and, in doing so, attempted to circumvent the Trustees’ involvement.

· Mr Edmonds and Mr Willcocks tried to cover up their wrongdoings and, although Mr Edmonds later resigned and had not been present at the Trustees’ meeting of 25 March 1997, he had tainted the Trustees’ determination, and Mr Willcocks, by being in attendance at the Trustees’ meetings, was able to manipulate and taint the proceedings.  

· The Human Resources Manager’s attendance at the meeting of 25 March 1997 simply carried on from where Mr Edmonds had left off, as she was similarly heavily involved in assembling evidence for the Industrial Tribunal hearing.  

· In summary, SWE wrongly made the ruling that Mr Dodsworth was not entitled to ill-health retirement, the appeals process had been corrupted and the determination and arbitration had been executed in the wrong order.    

CONCLUSIONS

30. Mr Dodsworth claims that he should be allowed to retire through Ill-Health in accordance with Rule 15(1) of the Scheme.  In order to do so, he must meet the definition of Ill-Health set out in Clause 46.  Essentially he must satisfy the Scheme’s Medical Adviser that, as a result of incapacity or infirmity, Mr Dodsworth is prevented from carrying out any duties which SWE may reasonably assign to him, having regard to the duties carried out by him immediately before becoming incapacitated or infirm.  Mr Dodsworth’s complaint centres upon his ability or otherwise to carry out the other duties proposed by SWE.

31. Through his solicitors, Mr Dodsworth challenged the view that he was medically fit to carry out the type of work being proposed by SWE.  However, Dr Cooper was quite explicit in his medical report when he stated that, with regard to the type of work being proposed by SWE, ie the Second Job, Mr Dodsworth could “undertake such work”.

32. The suggestion that Dr Cooper had ‘alluded’ to Mr Dodsworth being able only to perform some other form of manual work was wrong.  Dr Cooper stated that “some other form of manual work which did not require bending” had only been an alternative to the type of work actually being proposed to Mr Dodsworth by SWE.

33. In accordance with Clause 46 of the Trust Deed of the Scheme, SWE had an obligation to ensure that the type of employment to be made available to Mr Dodsworth had to be reasonable, having regard to his previous duties carried out as a Meter Operative.  I am satisfied SWE fulfilled this obligation when it carried out the ability assessment which Mr Dodsworth undertook on 10 November 1995.  

34. SWE had also needed to take account of the additional requirements Dr Cooper had specifically stipulated for the type of work being proposed for Mr Dodsworth, ie that “the time spent in front of a VDU was limited” and that “he could move around the office to relieve his pain if required.” I am satisfied that SWE undertook to comply with these additional requirements by the undertakings it provided to Mr Dodsworth in its letters dated 28 March 1996 and 23 July 1996, the latter of which appointed him as a Resource Support Assistant.  

35. Mr Dodsworth says that Dr Cooper was unaware that his original medical report was intended to determine the outcome of Mr Dodsworth’s ill-health pension.  Dr Cooper was not required to make such a determination.  Dr Cooper was asked to provide medical advice as to whether Mr Dodsworth could perform a clerical role, as described in SWE’s letter of 30 May 1996.  Had Dr Cooper found that Mr Dodsworth was not so capable, and if other suitable alternative employment was not available in SWE, such a light or medium manual work, then Mr Dodsworth would have been determined as eligible for Ill-Health from the Scheme.

36. Mr Dodsworth says that, as Dr Cooper has stated that only Mr Dodsworth could decide whether the level of pain was still too high within the restrictions of the job, only Mr Dodsworth should be able determine whether he could carry out the work being offered.  However, it was for the Trustees to determine whether Mr Dodsworth met the Scheme’s definition of Ill-health.  Part of that determination needed to be an assessment of whether the duties assigned by the Employer were reasonable.  Dr Cooper’s advice has not changed following his review of Mr Dodsworth on 18 February 2002.  

37. Mr Edmonds acted as a Trustee before his resignation from SWE and it was understandable for Mr Willcocks to have notified Mr Edmonds of Mr Dodsworth’s arbitration appeal that was to be formally considered by the Trustees at a forthcoming meeting.  I do not therefore accept Mr Dodsworth’s assertion that Mr Willcocks may have improperly referred Mr Dodsworth’s arbitration appeal to Mr Edmonds.

38. Mr Dodsworth is mistaken that Mr Edmonds sought to have SWE’s solicitors act as the Arbitrator for the purposes of his appeal.  SWE’s solicitors’ letter of 24 December 1996 recommended only a name of a person as being a suitable to fulfil the role required.  The overall costs estimated in that letter included, and detailed, SWE’s solicitors’ own associated fees for the work which would be involved in the task, and not of its appointment as the Arbitrator.   

39. I have read the minutes of the Trustees’ meeting of 25 March 1997 and the background information paper provided by Mr Willcocks for the meeting.  In my judgement, the minutes evidence that Mr Dodsworth’s case was properly considered by the Trustees.  There is no evidence to substantiate Mr Dodsworth’s allegation that the Trustees may have been improperly influenced by any preconceived opinions which Mr Edmonds, Mr Willcocks or the Human Resources Manager may have had prior to, or have made, during the meeting.

40. In my view, the Trustees properly took account of Mr Dodsworth’s dismissal before considering his appeal for medical arbitration, and thus possibly incurring what would otherwise be unnecessary costs against the Scheme.  I do not therefore accept Mr Dodsworth’s assertion that the Trustees executed the determination and the arbitration procedures in the wrong order.

41. Mr Dodsworth refused the appointment of a Resource Support Assistant and, accordingly, his refusal was contrary to the opinion of Dr Cooper, the Medical Adviser of the Scheme, about his capability of carrying out the type of employment offered by SWE.  I see no reason to doubt that the duties that SWE proposed to assign to Mr Dodsworth were reasonable and consistent with the medical advice received.  In the circumstances, I find that Mr Dodsworth did not satisfy the Ill-Health requirements of the Scheme and his refusal of the alternative appointments offered by SWE led to his dismissal.

42. In the light of the above, I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

28 March 2002
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