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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D J Ryan FILLIN "Enter Complainant's name" \* MERGEFORMAT 

Scheme
:
ASW Pension Plan FILLIN "Enter Scheme name" \* MERGEFORMAT 

Trustees
:
The Appointed Trustees of the Scheme

Employer
:
Allied Steel and Wire Limited (trading as Tremorfa Steel Works) (ASW)

THE COMPLAINT (dated 20 February 2001)

1. Mr Ryan alleged injustice involving financial loss in consequence of maladministration by the Trustees and ASW in that he was refused ill-health early retirement from the Scheme.

2. Mr Ryan also indicated that his complaint was against ASW as the administrator of the Scheme.  In fact the administrator of the Scheme was William M Mercer Limited but there does not appear to be a complaint about the way that firm carried out its duties in relation to Mr Ryan.

MATERIAL FACTS

3. Mr Ryan, a crane driver in the Scrap Bay Department of ASW, was absent from work from May 1999 and underwent surgery on his left wrist on 9 June 1999.

4. On 8 September, Mr Ryan saw Dr Thomas, a doctor who provided occupational health advice to ASW.  Dr Thomas wrote to ASW on 15 September about this consultation:

“I reviewed Mr Ryan in Occupational Health today, 8 September 1999.  It is now 3 months since his surgery to the left wrist and unfortunately there is no improvement in his overall symptomatology.  In particular he cannot fully extend or flex the wrist, he has pain on lateral movement and there is great reluctancy for supanation [supination] and pronation.  He has also marked pain over the medial aspect of the wrist and the situation is such that he cannot wear a wristwatch and also at the moment is unable to drive.  He remains under Orthopaedic review, and he is under the care of Mr Colin Dent at Llandough Hospital, where he has another appointment in 6 weeks time.  ...

The clinical picture today therefore is that he is certainly not fit for work and is unlikely to be able to return to any employment with the Company.  He does not wish to proceed down the road of ill-health retirement, as he believes that the original problem was caused by his occupation and his preferred route would be that of redundancy.  Nevertheless, it is imperative for us to access his medical records and we have his signed consent …

In addition to this he maintains that he has asthma …

I would therefore like you to bring these notes to my attention when you receive the reports from his General Practitioner.”

5. Mr Ryan says that at this consultation Dr Thomas made clear that he would no longer be able to work at ASW and Mr Ryan’s understanding is that from then on the process had started which would lead to his retiring on the grounds of ill-health.  Mr Ryan says that Dr Thomas must have misunderstood him in recording that he did not wish to go down the route of receiving an ill-health pension because he wished instead to leave ASW by way of redundancy.

6. On 24 September 1999, Mr Ryan received a letter informing him that the work his part of ASW was to be out-sourced and that along with other employees there he was to be transferred to a different employer under a “Transfer of Undertakings (Protection of Employment) Regulations 1981” agreement with an expected date of transfer of 31 October 1999.

7. Mr Ryan met with the new employer on 5 October 1999 and says he raised the fact that he was off sick and expecting to retire on grounds of ill-health.  Mr Ryan says the new employer told him that it would have discussions with ASW about this.  I have seen no evidence of any such discussion taking place.  

8. A report from Mr Ryan’s GP had been received on 30 September 1999, which led to a further consultation with Dr Thomas on 6 October 1999.  In the report to ASW’s occupational health contractor, Ms Lewis, dated 30 September1999, Dr Fagan, Mr Ryan’s general practitioner, stated:

“… The operation seems to have been ineffective in as much as his wrist is constantly still in considerable pain and unless there is an improvement here I feel his wrist will continue to be painful which in itself will prevent him from working as I understand in his work as a crane driver he uses both hands repeatedly during the course of driving the crane.

Apart from the pain in his wrist he has been suffering increasingly with aches and pains in many of his joints despite analgesia.  These pains seem to have been gradually deteriorating and are currently as bad as ever.  He finds working in the crane cab he gets very stiff and I suspect would not be able to work now because of his generalised rheumatic pain.

Finally, Mr Ryan suffers from asthma.  Although this is, generally speaking, well controlled with his inhalers, he is still at times very short of breath.  It is my assessment that he may will be unfit to work for some considerable time and possibly will never be able to return to work of an arduous or physical nature such as he was performing previously.”

9. In a letter to Ms Lewis dated 8 October1999, Dr Thomas stated:

“I reviewed Mr Ryan again in Occupational Health today, on 6 October 1999.  The clinical picture is no different from that of a month ago and clinical examination is almost identical.

I can confirm therefore that he is not fit for work at this moment in time.  I am also in possession of a report dated 30 September 1999 from his GP, Dr Fagan, and this confirms the clinical picture that I have been outlining to you over the last few months.

I understand from Mr Ryan today that there is a strong possibility of redundancy and this might come to fruition within the next few weeks, which of course his preferred course of action.  If redundancy does not materialise then obviously we will have to put his case forward for retirement on the grounds of ill health.

I have not made any arrangements to see him again unless ill health retirement becomes an issue.”

10. In a letter to Mr Ryan dated 26 October 1999,  ASW stated:

“As the communication and consultation process draws to a close this letter is to confirm that the Scrap Handling process will be transferred to Short Bros (Plant) Limited as planned on 30 October 1999.  As from 6am Sunday 31 October 1999 you will become a Shorts employee.”

11. On 10 November 1999, Mr Ryan was asked to attend a meeting with Mrs B Jenkins, secretary to the Trustees, and a financial adviser.  Mr Ryan has stated that, although he had attempted to tell Mrs Jenkins about his situation, the meeting was only about his deferred pension entitlement from the Scheme.  Mrs Jenkins has since stated that Mr Ryan asked for an early retirement quotation of his deferred pension benefits.  

12. In a letter to Mr Ryan dated 1 December1999, William M Mercer Limited stated: 

“Normally your retirement pension from the ASW Plan is subject to a guarantee that is must be at least equal to the amount you would have received under the State Earnings Related Pension Scheme (SERPS) when you reach 65, had you not been contracted out.  Your will find reference to this in the ASW Pension Plan booklet under the “Leavers” section of benefit entitlements.

The Trustees have agreed to let you retire at this time, and your ASW pension will be reduced under the Plan Rules to take account of early payment, and the resulting pension of £3,714.49 per annum will increase to £5,226.00 per annum at age 65.”

Mr Ryan did not complete the application form required for the early payment of his deferred pension from the Scheme.

13. On 19 December 1999, Mr Ryan signed a Compromise Agreement with Short Bros (Plant) Limited and received a settlement cheque on the following day.  Mr Ryan has since stated that he had no option but to take the payment because of his financial situation at the time.  The Compromise Agreement required Mr Ryan not to bring a variety of claims against Short Bros (Plant) Limited which on its part agreed to pay him a sum of money.  That sum was greater than Mr Ryan would have received as a statutory redundancy payment but less than the cost of providing ill-health retirement benefits.  As part of the Compromise Agreement his employment with Short Bros (Plant) Limited was terminated.  The Compromise Agreement made no mention of any claims about pensions.

14. On 22 December1999, Mr Ryan hand-delivered a letter to ASW in which he requested payment of his pension from the Scheme on ill-health grounds and stated that:

“I must stress that the ASW Personnel Officer has been fully aware of my health situation and has been kept informed all along, as have the medical staff.  They knew of my bad state of health a long time before the transfer of the Scrap Bay Personnel to Short Brothers.”

CONCLUSIONS
15. This complaint is in essence about whether Mr Ryan should have been allowed to retire in receipt of an ill-health pension before his employment was transferred to Short Bros (Plant) Limited on 31 October 1999.  Until that date Mr Ryan was an employee of ASW.  It may be that following his transfer he could have pursued an application for an ill-health retirement pension from whatever pension scheme then applied to him, but he has not complained to me about this.

16. Mr Ryan’s complaint seems to me to be based upon a mistaken premise and in one respect upon a mistaken fact.  The mistaken premise is that steps were being taken toward securing him an ill-health pension.  The mistaken fact is that he had signed some form asking for such a pension.  So far as I can establish, what he signed was an authority for ASW’s occupational health contractor to access his medical records.  

17. While access to those records may have been a necessary step in the process leading to an ill-health retirement pension, it does not follow that because that step was taken ASW and the Trustees were travelling down that route.

18. Clearly ASW would have a concern about when, or whether, Mr Ryan was going to return to work.  Mr Ryan had been absent since May 1999 and, if the view were taken that he was not going to be fit to resume his duties, then thought would have to be given to transferring him to other work or to ending his employment.

19. The written report that Dr Thomas gave on 15 September 1999 expressed the view that Mr Ryan was unlikely to be able to return to work with ASW.  Mr Ryan claims that Dr Thomas put the matter more forcibly leaving him no room for doubt that his employment with ASW was coming to an end.  

20. There is also a dispute as to whether Dr Thomas was accurate in reporting that on 8 September 1999 Mr Ryan did not wish to pursue the possibility of an ill-health pension but instead wished to benefit from a redundancy package which might be forthcoming.  Mr Ryan has indicated that, at the time, talk of redundancy was “unbeknown to him”, but I rather doubt this in view of another of Mr Ryan’s statements that he had been advised by his union of the possibility of his being able to leave ASW “on redundancy with full pension rights.”

21. Dr Thomas’ report of his second consultation ended with the clear indication that he was not proposing to have any further involvement “unless ill-health retirement becomes an issue”, his letter indicating that this was unlikely as a result of information (which he said came from Mr Ryan) that redundancy was likely to come to fruition within the next few weeks.

22. Pausing to review how matters stood at 8 October 1999, I cannot see that either ASW or the Trustees had been asked to consider arranging for Mr Ryan to retire.  The medical advice to ASW was that Mr Ryan was unlikely to return to work and was not fit to return to work at that time.  It would, of course, have been open to ASW to take an initiative and bring about Mr Ryan’s departure.  Equally Mr Ryan could have asked for such steps to be taken.  Those steps would have involved the Trustees exercising a discretion as to whether an ill-health pension could be taken.  

23. In the event, before such further steps were taken, Mr Ryan was not made redundant but was instead the subject of a transfer to Short Bros (Plant) Limited to whom the kind of work he did was out-sourced by ASW.  As a matter of fact, by the date of that transfer Mr Ryan had not retired from ASW due to ill-health.  Indeed I note that when a few weeks later he reached agreement with Short Bros (Plant) Limited his departure was not said to be due to ill-health.  

24. Between the date of his transfer from ASW to Short Bros (Plant) Limited and the date of his agreement to cease his employment with the latter, Mr Ryan had not done anything toward pursuing the possibility of an ill-health pension except possibly to talk with Mr O’Neill, an employee of ASW.  The pursuit was, however, taken up in earnest a few days after Mr Ryan reached his agreement with Short Bros (Plant) Limited.

25. I have noted that Mr Ryan claims that Dr Thomas must have misunderstood him in recording the view that he did not wish to pursue the possibility of ill-health retirement but instead expected to leave ASW as a result of redundancy.  It seems to me that the chronology very much supports Dr Thomas’s account.

26. I do accept that Mr Ryan was concerned even before the date of the transfer to protect his pension entitlements and had been advised by his trade union in terms of being able to receive a package which combined a redundancy payment and full pension rights.  In one sense that package was ultimately received: he received a payment from Short Bros (Plant) Limited and also preserved his rights as a deferred pensioner under the Scheme.  

27. What Mr Ryan has not achieved is retiring with the benefit of an ill-health pension and the benefit of a redundancy payment.  My investigation has not led me to the view that the failure of Mr Ryan to have both is the result of maladministration on the part of ASW and the Trustees.

28. Accordingly, I do not uphold Mr Ryan’s complaint.

DAVID LAVERICK

Pensions Ombudsman

7 December 2001
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