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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Ms C Davidson

Scheme
:
Principal Civil Service Pension Scheme (PCSPS)

Administrator
:
The Department for Education and Skills (DfES)

Scheme Manager
:
The Civil Service Pensions Division of the Cabinet

Office (CSP)

THE COMPLAINT (dated 5 February 2001)

1. Ms Davidson has complained of injustice as a result of maladministration on the part of the DfES in that;

1.1. it has refused to grant her a retrospective ill-health early retirement pension, and

1.2. when her deferred benefits were paid early on the grounds of ill-health, they were only backdated to 10 November 1997.

PCSPS Rules

2. Rule 1.12 provides,

“Retirement on medical grounds means retirement from the Civil Service with a medical certificate acceptable to the Minister which states that the person concerned is prevented by ill health from discharging his duties, and that his ill health is likely to be permanent.”

3. Rule 3.14 provides,

“Where a person has been awarded a preserved pension and lump sum falls ill before attaining the age of 60, then in either of the two following cases the pension and lump sum may be brought into immediate payment:

…

(ii) if he has left the Civil Service, and it is established that the illness would have led to his retirement on medical grounds had he remained in service.”

4. Rule 3.4 provides,

“Retirement on medical grounds

(i) …a civil servant… who is retired on medical grounds and who would qualify for a pension under rule 3.1 or a preserved pension under rules 3.11, 3.17 or 3.24a will be paid an ill health pension and lump sum…”

Civil Service Management Code

5. The Civil Service Management Code is a service wide personnel management guide.  It is issued under the authority of the Civil Service Order in Council 1995 under which the Minister for the Civil Service has the power to make regulations and give instructions for the management of the Civil Service, including the power to prescribe the conditions of service of civil servants.

6. Paragraph 11.10.1 of the Civil Service Management Code (CSMC) on medical retirement reads,

“11.10.1 Departments and agencies may retire staff early on medical grounds.  Staff may also apply for medical retirement.  A medical certificate must be issued in each case by the medical services adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS, before retirement can go ahead.  The benefits payable on medical retirement are a charge on the Civil Superannuation Vote.  The criteria for medical retirement, that the breakdown in health is such that it prevents the person from carrying out his or her duties and that the ill-health is likely to be permanent, are therefore set by Civil Service Pensions Division, Cabinet Office (OPS) on the advice of their medical advisers.  The last day of service must be within 4 months and 10 days of the issue of the certificate.”

7. Paragraph 11.10.4 reads;

“Appeals

11.10.4 Staff who have additional medical evidence supporting their case have a right of appeal first to the medical services adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS and then to an Independent Medical Board convened by the adviser against:

a decision to retire them on medical grounds; or

a refusal to retire them on medical grounds.

Appeals are usually made before the person leaves the Service, but late appeals may be submitted up to 2 months after the date of retirement. All appeals must be supported by documented medical evidence and referred to the medical services adviser appointed by the Cabinet Office (OPS) for provisions relating to the PCSPS. Where the person concerned is unfit to make the appeal personally, a close relative, friend or trade union may appeal on their behalf during the allowed period. Medical information and the sickness record may be released provided that the person concerned agrees.”

Further Guidance

8. In the guidance issued by Civil Service Pensions to its medical advisers paragraph 7.4.3 states;

“ Early payment of a preserved award is NOT the same as retrospective medical retirement. The latter is backdated medical retirement with back-payment of enhanced benefits. Retrospective medical retirement is an exceptional measure which can only be considered in very restricted circumstances and, essentially, where an error has occurred in the original handling of the case (e.g.  where the Department should have referred the individual for consideration of ill health retirement but failed to do so).”

9. There is also a Pensions Manual which is produced by Civil Service Pensions to provide guidance on administering the PCSPS in accordance with the scheme rules.  Paragraph 7.1.12 reads,

“Retirement must take place not more than 4 months after the date on which a member is informed of the decision that the member is to be retired on medical grounds.

NOTE A medical retirement certificate is valid for 4 months, 10 days from the date of issue.  (The 10 days is to allow for the transmission of documents and for the member to be informed.)”

10. Paragraph 7.1.14 reads,

“A former member may claim that their state of health at the time of resignation was such that they would have been entitled at the time to medical retirement.  The former employing department must refer the case, with supporting documents, to the Cabinet Office if they consider the claim to be justified.”

11. Paragraph 3.3.17 states,

“Table 2 Starting date for payment of pension [EPPA]

Member
Starting date

Former member applying for early payment on ill health grounds.
The day the request for early payment was received by the employing department.

Former member who has opted out of the PCSPS and who is being retired on medical grounds.
The day following the last day of service.

Former member who:

· has retired early with a lump sum compensation payment; and

· who applies before the end of the notional period represented by the compensation payment
The day following the end of the notional period.  (This is to avoid the member receiving more favourable treatment than a member retiring with the immediate payment of an award.)”

Background 

12. On 26 February 1996 the Employment Service (ES) (now part of the DfES) gave Ms Davidson written notice that it was terminating her contract on inefficiency grounds.  On 21 March 1996 Ms Davidson exercised her right of appeal against the decision to dismiss her on the grounds of inefficiency.  Ms Davidson’s last day of service was 31 May 1996.

13. ES wrote to Ms Davidson on 4 June 1996 saying that her dismissal had been brought about by unsatisfactory attendance.  They said that there would be no payment of compensation because there was no compelling medical evidence to suggest that Ms Davidson was suffering from any serious medical condition.  ES said that she had the right to appeal to an Industrial Tribunal and/or Civil Service Appeal Board (CSAB).  Ms Davidson did not exercise this right of appeal.  ES awarded Ms Davidson a deferred pension of £3,705.52 p.a.  and a deferred lump sum of £11,116.56 under the Scheme rules.

14. On 7 November 1997 Ms Davidson wrote to ES asking for ‘backdated medical retirement’ as from 1 June 1996. She enclosed a set of notes on ME (myalgic encephalomyelitis) from the charity Action for ME and a report dated 24 October 1997 from Dr Spurr who worked for the Newcastle Research Group, a group which specialises in the research of ME. In his report, Dr Spurr confirmed his diagnosis of Ms Davidson’s medical condition as ME, a subset of Chronic Fatigue Syndrome, and said that Ms Davidson had been forced to give up work by ME in 1996.  Dr Spurr rated her illness as severe and concluded his report by stating,

“I cannot see Miss Davidson returning to work. I would support and recommend that she be granted early retirement on ill health grounds as from June 1996.”

15. On 28 November 1997 ES advised Ms Davidson that her request had been referred to an Occupational Health Service Agency (OHSA) Medical Adviser.  OHSA is part of BMI Health Services Limited (BMI), Medical Adviser to the Scheme.

16. In January 1998 Ms Davidson was sent an undated letter by ES. Ms Davidson did not receive this letter and was sent a further copy of it on 19 March 1998.  The letter advised Ms Davidson that,

“The Director of [OHSA] has reviewed the original decision to dismiss you from the [ES] but have concluded that at that point in time you did not satisfy the criteria for medical retirement the decision to dismiss was appropriate.

At the time of your dismissal you were informed of your right to appeal but chose not to exercise that option.  The Civil Service management code is quite clear that any appeal against refusal of medical retirement should be made within two months of termination of service and the application made now falls well outside of this period. Retrospective medical retirement is most unusual and would normally only be granted when an individual was physically or mentally incapable of lodging an appeal at the correct time or if there had been procedural errors in the case. Such exceptional action is normally processed through the Cabinet Office [Scheme] and the Director of OHSA would, as has happened in your case, review the medical aspects of any application. On the basis of the information you have provided the Director has been unable to find any evidence of either an inability on your behalf to lodge an appeal nor could he find any procedural shortcomings in ES’ handling of your sickness absence.”

17. Ms Davidson was also advised that she could apply for Early Payment of her Preserved Award (EPPA) if it could be shown that she was then permanently incapable of discharging her former duties.

18. On 1 April 1998, Ms Davidson’s Union Representative (Mr Hardaker) wrote to ES. He expressed surprise at ES’ statement that Ms Davidson had not exercised her right of appeal and stated that she had appealed, but the appeal had been turned down. Mr Hardaker argued that there was justification for a retrospective application when an illness is diagnosed long after the termination of employment where it is clear that that illness was the reason for the dismissal and that had her ME diagnosis been made in 1996 or earlier, she would have applied for ill-health early retirement straight away. Mr Hardaker requested form EPPA 1 to allow Ms Davidson to apply for EPPA if her application for ill-health early retirement failed.

19. On 1 May 1998 Ms Davidson wrote to ES enclosing a letter from Dr Spurr dated 30 April 1998 which set out his clinical experience at the Newcastle Research Group. She also requested form EPPA 1 which not been received previously.

20. On 7 May 1998 ES advised Ms Davidson that if she wished to apply for EPPA she would need to write directly to Personnel Pensions at the Department for Education and Employment (now DfES) and her application should be accompanied by a letter of support from her GP.

21. In July 1998 Ms Davidson applied for EPPA without prejudice to her claim for ill-health early retirement. In a letter she enclosed from her GP dated 13 August 1998, her GP confirmed that she had been diagnosed as suffering from ME, and drew the DfES’s attention to the letter from Dr Spurr.  OHSA requested a medical report on 17 October 1998 from Ms Davidson’s GP.

22. On 25 November 1998 Ms Davidson’s GP provided BMI with his report. He reported her symptoms and described her condition as chronic. He also stated,

“I cannot see in the foreseeable future her ever being able to sustain regular full time employment and at present, as far as I can see, I will indeed be providing long term sickness certification.”

23. On 29 December 1998 the DfES advised Ms Davidson that her application for EPPA had been declined as BMI did not consider that her present health was such that she would have been eligible for early payment on medical grounds had she still been employed by ES. The DfES confirmed that her case failed to meet the criterion of Scheme rule 3.14 (see paragraph 3). Ms Davidson appealed against this decision on 11 February 1999.

24. Following a reminder from Ms Davidson to the letters dated 1 April and 1 May 1998, ES advised her that if she wished to take her claim for retrospective ill health retirement further she would need to satisfy the criteria as outlined in their letter of January 1998 (see paragraph 14).

25. On 27 April 1999 the DfES wrote to Ms Davidson and agreed a referral of her EPPA to a more senior medical adviser at BMI and advised her that if she were successful she would receive payment of her pension benefits backdated to the date she first applied.  A copy of Scheme rule 3.14 was enclosed.  In support of her appeal, Ms Davidson sent the DfES a report from CASH (Campaign, Advice, Support and Help for people with ME/CFS) and copies of the references referred to in the reports and on 8 July 1999 the DfES advised Ms Davidson that the BMI had agreed her application for EPPA.

26. On 15 July 1999 Ms Davidson provided the DfES with a further report from Dr Spurr and stated that she accepted EPPA without prejudice to claiming a retrospective ill-health early retirement pension and on 23 July 1999 the DfES advised Ms Davidson that it had arranged to bring her pension and lump sum into payment from 1 July 1998, the date of her first application.  Ms Davidson was advised this was the standard procedure for early payments.

27. On 16 August 1999 Ms Davidson complained to the DfES that she had first written on 7 November 1997 for backdated ill-health early retirement with effect from 1 June 1996 and that she could not understand why her pension had only started from 1 July 1998. She also asked how to proceed with her claim for a backdated ill-health early retirement pension with effect from 1 June 1996.

28. On 1 September 1999 the DfES advised Ms Davidson that her EPPA could only be awarded to her from the date of her application and that to have her resignation retrospectively changed to ill-health retirement could only be considered by the Cabinet Office with guidance from the Civil Service Medical Adviser. Ms Davidson’s request was forwarded to the Cabinet Office.

29. Following a reminder, the DfES wrote to Ms Davidson on 8 December 1999 to advise her that the Cabinet Office had denied her request for retrospective ill-health early retirement which she was advised the BMI could only consider where;

· the individual has either resigned for reasons of health and was unaware that they could apply for medical retirement, or 

· been dismissed on inefficiency grounds (connected with sickness absence) without consideration having been given to medical retirement.

30. The DfES told Ms Davidson that it is documented on her file that she was advised of her right to appeal at the time of her dismissal and that although she was dismissed on inefficiency grounds her case was referred to the BMI as she was on sick pay at pension rate up to her last day of service. The Cabinet Office did however ask the DfES to return Ms Davidson’s case to the BMI to see whether her EPPA could be made from 7 November 1997.

31. On 17 December 1999 the DfES advised Ms Davidson that in the opinion of the BMI the medical conditions which finally led to the recommendation of ill-health retirement were not fully established in 1996 or 1997 and that it was the deterioration of her medical condition between 1997 and 1999 which led to the early payment of her deferred pension. The DfES concluded its letter by stating that the BMI had therefore decided that the earliest date appropriate for payment of her deferred pension was 1 July 1998.

32. On 5 January 2000 Ms Davidson wrote to the DfES.  She explained that she had records about her appeal for unfair dismissal but she had no record of being notified of her right to apply for medical retirement with an unknown disease. She also claimed that no one had ever advised her, until the letter of 8 December 1999, that her case had already been referred to BMI at the time of her dismissal. Ms Davidson also disagreed with the BMI’s decision that her EPPA should only be brought into payment from 1 July 1998, claiming that her condition was the same now as it had been in 1996. She also stated that she failed to see how the BMI could say that her medical condition had deteriorated between 1997 and 1999 without any proof when she had proof to the contrary from Dr Spurr.

33. On 11 April 2000 Ms Davidson wrote to the appointed person under stage one of the Internal Disputes Resolution (IDR) Procedure.  She wished to appeal against the decisions not to give her medical retirement from 1 June 1996 and also against the decision to pay her EPPA from 1 July 1998 only.  On 18 April 2000 the DfES advised Ms Davidson that her complaint had been sent to the Cabinet Office for a decision under stage two of the IDR Procedure.

34. On 12 June 2000 Civil Service Pensions (CSP) wrote to Dr Litchfield at BMI to confirm that consideration had been given to an inefficiency compensation payment but, on advice from OHSA, Ms Davidson had not qualified for the compensation payment as she was not suffering from any serious medical conditions.

35. On 23 June 2000 Dr Litchfield wrote to CSP confirming that the medical evidence supported the decision in 1996 to dismiss Ms Davidson on the grounds of inefficiency.  Dr Lichfield said, although medical retirement did not appear to have been formally considered at the time, he had no doubt from the contemporaneous medical evidence that Ms Davidson would not have been retired on the grounds of ill-health at the time. He also expressed doubt about the conclusion of another BMI adviser that Ms Davidson met the criteria for EPPA and stated that there must be some doubt even now, as to whether Ms Davidson would be medically retired if still working for the ES.

36. CSP’s decision was issued on 17 July 2000. The decision was not to grant Ms Davidson a retrospective ill-health early retirement pension but CSP did decide to award her EPPA from 10 November 1997 i.e.  the day the request for early payment was received by ES. CSP reiterated the grounds on which retrospective ill-health early retirement could be given as set out in the DfES’ letter dated 8 December 1999 and concluded that, on the advice of BMI, the contemporaneous medical evidence suggested that it would have been premature to have decided that Ms Davidson was likely to have been permanently incapacitated from carrying out her duties at the time she left the Civil Service.

37. On 20 October 2000 Ms Davidson referred her complaint to OPAS, the pensions advisory service. Unable to resolve her complaint, OPAS advised Ms Davidson of her right to complain to my office.

38. On 13 February 2001 my office received Ms Davidson’s completed Details of Complaint or Dispute form dated 5 February 2001.

39. CSP referred the case back to BMI for further advice.  BMI advised CSP that there was no evidence to suggest that Ms Davidson would have been eligible for ill-health retirement in 1996.  The BMI doctor also stated,

“I can find no record in this lady’s file work to confirm that the question of medical retirement was considered but dismissed in 1996. Dr Litchfield has previously commented on the same.”

40. In its response to my office dated 5 June 2001 CSP stated;

· that there were no grounds for re-opening the decision when Ms Davidson was diagnosed as having ME in 1997 because the question of medical retirement had been considered in 1996 and that this had been made clear to her by the DfES in its letter dated 8 December 1999,

· that appeals against a refusal of ill-health retirement are governed by section 11.10 of the Civil Service Management Code.  This states that appeals are usually made before a person leaves the Civil Service but may be submitted up to 2 months after the date of retirement.  CSP said that Ms Davidson first raised the issue of ‘retrospective’ ill-health retirement in November 1997 which was outside of the time limit allowed.  CSP then added that exceptions to the time limit are allowed where an individual is mentally or physically incapable of lodging an appeal at the correct time.  CSP pointed out that Ms Davidson’s application was considered by BMI outside of the time limit but they were not satisfied that she met the conditions for ill-health retirement,

· that CSP had referred Ms Davidson’s case to a BMI doctor not previously connected with the case when considering her complaint to my office,

· that CSP refuted that allegation that neither Ms Davidson nor her GP had been contacted.  They said that BMI had contacted her GP on 17 October 1997 and that Ms Davidson had had a face to face consultation with one of BMI’s occupational physicians in July 1999.

Correspondence regarding Ms Davidson’s Dismissal in 1996

41. Ms Davidson attended an interview on 8 January 1996 at which her sickness absence was discussed with her.  ES wrote to her on 10 January 1996 regarding the interview,

“You have exceeded the Sickness Absence limit which was imposed for your trial period commencing 28 October 1995.  You have had 7 days sickness absence between 28 October 1995 and 22 December 1995.

Whilst confirming that there are no underlying health problems you stated that you are susceptible to catching germs.  You blamed exceeding the absence limit on catching the flu from staff who were working and from interviewing clients with coughs and sniffles.

During the trial period you have been given ample help and guidance to achieve the required standards and you have confirmed that there are no health, domestic or personal problems to prevent you from doing so.  You declined an interview with the Welfare Service.

Due to the outstanding points listed above, I will be recommending that your appointment be terminated.”

42. Ms Davidson signed to agree that this was a true record of the interview.  Her case was referred to the Occupational Health Service and CSP have provided a copy of an undated report from OHSA.  This stated,

“…Based on the sickness absence record and previous medical reports, I am of the opinion that this employee unfortunately had several medical problems in the past most of which appear to be ‘not serious’.  However, she was diagnosed to be suffering from a stress related bowel disorder which is likely to be a chronic medical condition even though ‘not serious’.

…But her sickness absence record in the last two years (1994 & 1995) has not shown any absences relating to her bowel condition.  This means one has to presume that her bowel problem is under control…

In conclusion I find no other major medical problem that could render her unfit for work or unsuitable for contracted duties…”

43. ES decided that Ms Davidson’s dismissal should be without compensation and she was informed of this on 26 February 1996.  Ms Davidson appealed against her dismissal on 21 March 1996 and enclosed a list from her GP of her attendance’s at the surgery since October 1995.  In her letter Ms Davidson asked for her appeal to be treated sympathetically and promised to do all she could to improve her attendance record.  Ms Davidson was asked to give consent for the OHSA to consult her GP.

44. ES wrote to the OHSA on 15 April 1996 asking for advice as follows;

· Whether Ms Davidson suffered from any medical condition which should preclude her from attending work on a regular basis,

· What OHSA’s views were on the level and nature of Ms Davidson’s sickness over the preceding 5 years,

· Whether it was possible to give a guarantee that Ms Davidson’s health had improved to the extent that her attendance would be comparable with the majority of ES employees.

45. OHSA responded on 15 May 1996 and referred to a report from Ms Davidson’s GP.  OHSA said,

“This report again confirms what I stated in my previous memo to you dated 13 February 1996, namely that she has been having several trivial medical problems, many of which are not under her control…

The GP has been treating her with appropriate medications and due to this problem it is very difficult for me to say whether she would have any further sickness absence in the future as some of the medical problems that she has been experiencing are certainly related to the stress and related problems…

…I am unable to give you any guarantee with regard to her attendance…”

46. OHSA were asked to clarify what they meant by trivial medical problems which were not under Ms Davidson’s control.  OHSA responded that certain medical problems were not under the control of the human being alone.  They said that Ms Davidson seemed to be getting them regularly and gave examples of abdominal pain and migraine attacks.  OHSA said that such conditions were likely to be precipitated if someone was under a lot of stress.

47. ES considered the advice from OHSA and decided that Ms Davidson’s dismissal should proceed without compensation.

CONCLUSIONS

48. One of the issues which has arisen from Ms Davidson’s complaint is the relationship between the PCSPS Rules, the Civil Service Management Code and the Pensions Manual.  All have been quoted extensively.  A member’s entitlement under the PCSPS is governed by the Rules.  However, the terms and conditions of a civil servant’s appointment are to be found in the Management Code.  The Pensions Manual cannot be said to have any binding power as it is merely guidance from the CSP as to the administration of the PCSPS.

49. Thus Ms Davidson’s entitlement or otherwise to an ill health pension is governed by the Rules of the PCSPS.  The Management Code, however, sets out how such an entitlement is to be administered and grants the employee the right to appeal against a decision.

50. There is no evidence to support the assertion that Ms Davidson was considered for ill health retirement in 1996.  Certainly, the correspondence between ES and the OHSA at the time does not refer to ill health retirement.  Therefore it does not follow that her letter of 7 November 1997 should have been treated as an appeal against a decision to refuse ill health retirement.  Ms Davidson’s letter should more properly have been treated as a retrospective application for ill health retirement.  There is, however, no provision within the PCSPS Rules for retrospective ill health retirement.  Rule 3.4 which provides for retirement on medical grounds does not contain a specific provision for a member to apply retrospectively.  This has been confirmed by CSP, who were asked to indicate where the provision for a retrospective application was to be found.

51. Nevertheless, paragraph 7.1.14 of the Pensions Manual (see paragraph 10) does refer to ‘Retrospective ill health retirement’.  However, as I have said, the Pensions Manual is produced by CSP for guidance only and is not a substitute for the Rules.  Notwithstanding this, there may be a case to be argued for considering ill health retirement retrospectively if the member had been unable, through mental or physical incapacity, to make an application at the appropriate time.  I am not persuaded that Ms Davidson was unable to make an application for ill health retirement at the time of her dismissal.

52. Although Ms Davidson was not considered for ill health retirement at the time of her dismissal, I do not find that this was because of any administrative error by ES.  Rather, in my opinion, there was a lack of medical evidence available at the time to suggest that Ms Davidson might be eligible for ill health retirement.  It is likely, on the balance of probabilities, that had it been considered at the time, Ms Davidson would not have qualified for ill health retirement.  In coming to this conclusion I have in mind the doubts expressed by the medical adviser as to her eligibility for EPPA and the fact that Ms Davidson was not awarded any compensation on dismissal.

53. Consequently, I do not find that it was maladministration on the part of the ES not to have considered Ms Davidson for ill health retirement in 1996.  Nor do I find that it was maladministration on the part of the DfES not to consider her application retrospectively in 1997.  I do not uphold this part of her complaint against the DfES.

54. The early payment of Ms Davidson’s deferred pension is provided for in Rule 3.14.  This provides for EPPA when it is established that the illness would have led to [her] retirement on medical grounds had [she] remained in service.  Thus the date from which Ms Davidson’s EPPA should commence is the date on which it was established that, had she still been in service, she would have qualified for ill health retirement.  Ms Davidson’s first application for EPPA was turned down but she exercised her right of appeal and, on production of further medical evidence, it was granted from 1 July 1998.  This date was then revised to 10 November 1997 following a further appeal by Ms Davidson.

55. CSP have said that Rule 3.14 does not provide for the payment of EPPA on a particular date and have referred me to paragraph 3.3.17 in the Pensions Manual (see paragraph 11).  Rule 3.14 provides for the immediate payment of a deferred pension where it is established that the illness would have resulted in retirement had the member remained in service.  There is no reference to the pension starting from the date of application and therefore it must start from the date on which the member fulfils the requirements for payment, i.e.  that they have left service and that their condition would have led to retirement if they had not already left.  The Pensions Manual is not part of the Rules and can only provide guidance.

56. In my opinion, it is doubtful whether Ms Davidson’s eligibility could have been established prior to November 1997.  In coming to this conclusion, I have in mind the lack of supportive medical evidence prior to this date and the doubts expressed as to her eligibility even after the EPPA had been granted.  Consequently, I do not find that it was maladministration on the part of the DfES not to pay Ms Davidson’s benefits from an earlier date and I do not uphold this part of her complaint.
DAVID LAVERICK

Pensions Ombudsman

17 June 2002
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