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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs J F Brett

Scheme
:
United Magazines Final Salary Scheme

Trustee
:
United Trustees (No 2) Limited (formerly United Trustees Limited)

Employer
:
uTravel Co.UK Limited (formerly Miller Freeman UK Limited) 

(uTravel) 

Administrator
:
William M. Mercer Limited (formerly Sedgwick Noble Lowndes Limited) (Mercer)

THE COMPLAINT (dated 2 March 2001)

 AUTONUM 
Mrs Brett alleges that she has suffered injustice involving financial loss by the Trustee, uTravel and Mercer in that she was not provided with information to enable her, or her financial adviser, to make an informed decision on whether she should have taken her benefits from the Scheme on her redundancy or defer them until the age 60.

MATERIAL FACTS

 AUTONUM 
Mrs Brett was a member of the Scheme, a contracted-out defined benefits scheme, from 1 March 1984.  In late 1997 she was given six months notice of redundancy from uTravel terminating on 22 May 1998.

 AUTONUM 
On 27 November 1997, Mercer provided uTravel with an estimate of Mrs Brett’s early retirement benefits based on a date of leaving of 22 May 1998.  The amount of the estimated pension was shown as £2,293.80.

 AUTONUM 
In a letter to Mercer dated 6 January 1998, Mrs Brett’s financial advisers, GSI Financial Services Limited (GSI) referred to the estimate of 27 November 1997 and asked: 

“Should Mrs Brett decide not to take her benefits until age 60, could you please provide me with projected benefits.”

 AUTONUM 
On 21 January 1998, Mercer provided GSI with an estimate of the requested projected benefits available to Mrs Brett if she was to leave the Scheme on 22 May 1998 and defer her benefits until 24 July 2001 (at age 60 years).  The estimated pension was shown as £2,753.79.

 AUTONUM 
In a letter to GSI dated 5 February 1998, Mrs Brett stated that she had secured a new employment.  Following negotiation with uTravel her redundancy was brought forward to 27 March 1998.

 AUTONUM 
On 5 May 1998, Mercer provided Mrs Brett with a Statement of Options for her leaving date of 27 March 1998 which showed that her preserved pension payable from her Normal Retirement Date of 24 July 2006 would be £4,214.16.  This pension included a Guaranteed Minimum Pension of £542.36 which, revalued at 6.25% per annum compound to the Normal Retirement Date, amounted to £650.52.  The pension was stated to have included an amount of £2,151.84 which would be increased up to retirement by 5% per annum compound or, if less, the increase in the Retail Price Index, and that the pension figure of £4,214.16 took into account the maximum 5% which might need to be adjusted at her Normal Retirement Date.

 AUTONUM 
On 12 November 1999, Mercer provided Mrs Brett with a Retirement Benefit Statement which showed that the estimated pension payable as at 31 December 1999 was £2,237.00, ie less than the estimate she had received for earlier retirement on 22 May 1998.

 AUTONUM 
In a letter to Mercer dated 19 November 1999, Mrs Brett stated:

“… correspondence clearly states the pension I should expect as follows:-

1. Draw benefit from 22 May 1998 – £2293.80 per annum.

2. Draw benefit from the age of 60 (24 July 2001) - £2753.79 per annum.

I note that these sums were estimates and are not necessarily accurate, but it was on this information that I decided my future action, that is to retire at the end of 1999.

I can understand that a forecast for some years hence may not be entirely accurate, but expect the forecast made in November 1987 for May 1998 to be reasonably accurate, especially when the forecast is given in “pounds and pence”!

If this is not the case I feel that I have been grossly misled in the letters and find my plans for my retirement in tatters, …”

 AUTONUM 
In a reply to Mrs Brett dated 8 December 1999, Mercer stated:

· The figures contained in the letters of 27 November 1997 and 21 January 1998 were both based on a leaving date of 22 May 1998 whereas the actual leaving date was 27 March 1998, the effect of which was that there were two less months of pensionable service for the calculation of the benefits.

· The early retirement figures contained in the letter of 27 November 1997 were based on early retirement immediately on leaving the Scheme and the penalties applied in this circumstance were more favourable than when taking early retirement from a deferred pension, and should have been advised to you at the time you were considering your options.

· The early retirement figures quoted in the letter of 21 January 1998 allowed for revaluation of the deferred pension at the rate of 5%, whereas the RPI had been lower over the period of deferment.

 AUTONUM 
Mrs Brett took early retirement from the Scheme with effect from 31 December 1999.  

 AUTONUM 
In a letter to Mrs Brett dated 21 February 2000, Mercer stated that her immediate early retirement pension from the Scheme as at 27 March 1998 would have been £2,270.47.

 AUTONUM 
In a letter to the Pensions Advisory Service (OPAS) (from which Mrs Brett had obtained help and assistance) dated 13 December 2000, GSI stated:

“As Mrs Brett was starting a new job in March 1998 … and had no immediate need for the pension income, based on the information provided by Sedwick Noble Lowndes, Mr Barker advised her to defer taking the retirement benefits until age 60 in order to take advantage of the higher pension.

As you will note from the attached copy correspondence, and in particular the letter dated 27 November 1997, there is no reference from Sedwick Noble Lowndes that the early retirement benefits were quoted were enhanced and had to be taken at the same time as voluntary redundancy in May 1998.”

 AUTONUM 
In her Complaint Form, Mrs Brett has stated:

“I received a forecast which only indicated that my pension would increase between then and my retirement at age 60.  Since I was to seek re-employment, which I did, it appeared that it would be beneficial to delay taking pension until I retired at age 60.

I would particularly like to draw your attention to a letter from the Trustees [Mercer] dated 8/12/99 which states that in their opinion I should have been informed of the possibility that my pension could decrease.

I attended all the seminars given by Miller Freeman during the period leading up to my redundancy and at no time was it intimated that there was even a possibility that the pension if deferred could decrease, in fact the opposite was emphasised.” 

CONCLUSIONS

 AUTONUM 
With the statutory revaluation now required to be applied to the preserved benefits of early leavers of defined benefit occupational pension schemes it can generally be expected that the value of those benefits will increase during a period of deferment.  Accordingly, it would not generally be wrong for members to be advised that they might be better off postponing the payment of their benefits and leaving them to grow.  However, early retirement factors used by schemes for members retiring from active service are commonly more favourable than those used for members retiring early with deferred benefits.  Consequently, in such cases, the deferment for a short period of time might result, as happened here, in a reduction of the amount of the early retirement benefits offered by the scheme.  Where the options available from occupational pension schemes might have differing values, good administrative practice would be to recommend that members should, if required, seek professional advice with regard to their particular individual circumstances.  Mrs Brett attended outplacement seminars arranged by uTravel prior to her redundancy.  Part of the outplacement package included a Financial Planning Seminar at which independent advice was given.  Furthermore, Mrs Brett obtained individual professional advice from GSI.

 AUTONUM 
Mrs Brett informed GSI that she had obtained a new job and it was on GSI’s understanding that she intended to retire at age 60 that it made its recommendation to defer the payment of her benefits from the Scheme until 24 July 2001.  However, Mrs Brett did not defer the payment until that date and has since asserted that her intention had been to take her benefits on 31 December 1999, ie some nineteen months earlier.

 AUTONUM 
Understandably, Mrs Brett was upset and disappointed with the amount of pension she received when she retired and, in effect, has asserted that she should have been informed by the Trustee, uTravel and Mercer that the terms for the immediate early retirement option were more generous than the terms which would apply to the deferred benefits option if early retirement was taken at a later date.  However, the statements of benefits provided to Mrs Brett by Mercer complied with the requirements of the Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (as amended).  There is generally no legal obligation on an employer to advise employees in respect of a pension scheme.  The Trustee and Mercer similarly had no legal obligation to provide any advice to Mrs Brett as to which option might be the more suitable to her. 

 AUTONUM 
Mrs Brett has referred to the comment made in Mercer’s letter of 8 December 1999 that she should have been informed of the possibility that her pension could decrease.  Seemingly, this comment was aimed Mrs Brett’s financial advisers but GSI was not informed of her assertion since made that she had intended to take early retirement as at 31 December 1999.  Had this intention been revealed at the time, undoubtedly, GSI would have obtained an estimate from Mercer for Mrs Brett’s retirement as at 31 December 1999 and its recommendation might well have been different in light of the information received.

 AUTONUM 
It follows from the above that I do not uphold the complaint as made by Mrs Brett.

DAVID LAVERICK

Pensions Ombudsman

30 October 2001
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