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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P A Boyle

Scheme
:
Anglian Water Pension Scheme

Trustees
:
The Appointed Individual Trustees of the Scheme

Employer
:
AWG Plc (AWG)

THE COMPLAINT (dated 4 March 2001)

1. Mr Boyle alleges maladministration by AWG in that he was improperly refused ill-health early retirement from the Scheme.  He says that AWG’s maladministration caused him injustice consisting of financial loss and non-financial loss in the form of distress.

MATERIAL FACTS

2. Mr Boyle was employed as an Operator by AWG on 14 May 1990.

3. Mr Boyle began to suffer back problems which meant that he was unable to work from about 7 October 1999.  In a letter to Mr Boyle’s general practitioner dated 10 November 1999, Dr C Sharp, AWG’s Group Medical Adviser and Group Health & Safety Officer, stated that:

“I do not consider that he will be fit to return to a heavy manual job and had advised his manager that the following restrictions should be put in place:

· no heavy lifting or digging

· no excessive bending or twisting

I believe that these restrictions need to be permanent.  This will have an impact on his employability, which I have discussed with him.  The current restructuring in the Company make it likely that he will have no job after March 2000.”

4. Mr Boyle returned to work in January 2000 and carried out lighter duties.  

5. On 1 April 2000, that part of AWG’s operation in which Mr Boyle had been employed was outsourced.

6. In a letter to the Trustees dated 11 May 2000, Mr Boyle requested ill-health early retirement from the Scheme and enclosed a memorandum dated 10 November 1999 which Dr Sharp had sent to AWG.  In effect, the memorandum repeated the same information contained in the letter which Dr Sharp had sent to Mr Boyle’s general practitioner on the same day (see paragraph 3 above).  In his letter Mr Boyle stated that: 

“My present situation is that the company has decided that I cannot carry out my present duties and have declared that they are not able to offer me suitable alternative employment.  Indeed the job I did has been transferred to a different company and I am being offered a health package.

May I invite the trustees to consider that my circumstances are within their discretion to allow my pension to be paid from now, on the basis of a retirement forced on me early though a genuine medical condition and that my income will be reduced considerably.”

7. On the same day, 11 May 2000, Mr Boyle also wrote to AWG and stated :

“As you should be aware I have still not signed to accept Anglian Water’s offer of a health package.  I understand from the The Company Medical Officer that he does not consider me a candidate for ill health retirement but is willing to re-assess me.  While I am awaiting for this appointment I would appreciate more details on the health package on offer.”

8. In a reply to Mr Boyle’s letter of 7 June 2000, Miss E Sutton, AWG’s Pensions Manager, stated:

“I have checked the Scheme Rules and have found that the criteria for ill-health pension is the same as from deferred as from active service.  The Trustees can only grant this if the Employer confirms that you qualify.

If you wish to pursue this claim please arrange to see Dr Sharp for your medical condition to be re-evaluated as a first step.  I recall from our conversations that you felt that you did fulfil the first two parts of the ill health criteria ie that you had a permanent condition that prevented you from following your normal employment.  If Dr Sharp confirms this view we will then take an independent view as to whether or not this “seriously impairs your earning capacity”.   What this means is that you cannot do any job at all anywhere, except with serious reduction in pay.  I would at that stage like to obtain CV type details from you and to ask (on a no names basis) for the opinion of a recruitment agency.”

9. Rule 8.3 of Schedule 3 “WPS Rules” of the Trust Deed of the Scheme, under the heading of “Enhanced early retirement pension where retirement is due to Incapacity”, is as follows:

“(a)
Entitlement to pension


A Member may retire at any time if he is leaving Service due to Incapacity having completed 2 years’ Qualifying Service and no alternative employment which in the Employer’s reasonable opinion is suitable for him is available with that Employer.

(b) Amount of pension

The Member’s pension shall be equal to the Scheme Pension (Rule 7.2) except that Pensionable Service shall be increased by half of the potential years and days of Pensionable Service which he would have completed had he remained an Active Member at the same contribution level until Normal Retirement Date.

10. Rule 11.4 of Schedule 3 “WPS Rules” of the Trust Deed of the Scheme, under the heading of “Preservation of benefits within the Scheme”, is as follows:

“(b)
Early payment of pension

(i) Without reduction

Subject to Rule 8.4, a Member may elect to have his pension paid early without any actuarial reduction if

(A) he suffers Incapacity; …”

11. “Incapacity” is defined in Schedule 1 “Interpretation” of the Trust Deed of the Scheme as meaning:

“(a)
in relation to a WPS Member, physical or mental ill-health or infirmity which in the Employer’s opinion:

(i) is permanent;

(ii) prevents the individual from following his normal employment; and

(iii) seriously impairs his earning capacity;”

12. On 14 June 2000, Mr Boyle’ solicitor signed a Compromise Agreement (the “Agreement”) which Mr Boyle had himself signed on 10 May 2000.  I have seen no evidence that the Agreement was signed by Anglian Water but they have acted in accord with the Agreement.  The following are extracts from the Agreement:

“Under the Networks to the Future reorganisation, Patrick Boyle was due to transfer to a contractor under TUPE arrangements as of 1 April 2000.  Due to a medical condition, the Company Doctor has seen Mr Boyle and while there are not sufficient grounds for an ill-health retirement, the company feels that he should be given the option to TUPE across or to accept a termination by mutual agreement to which a financial package has been attached.”

1. Mr Boyle’s employment with Anglian Water is to be terminated by agreement on 31 March 2000.

…

6. Mr Boyle accepts the payment referred to above in full and final settlement of any claim he may have against the Company for unfair dismissal, breach of contract of employment or any other claim arising out of the Networks to the Future reorganisation.

7. Mr Boyle has taken independent advice from Mel Bradbury, Anglian Water Trade Union Representative, together with an independent representative who has been certified as a person competent to give such advice and who has in place a policy of insurance/deed of indemnity to cover any claim made by Mr Boyle as a result of such advice.”

Mr Boyle has since stated that after nine weeks without any income, and with the stress put on himself and his family, he had reluctantly signed the Agreement.

13. Dr Sharp re-examined Mr Boyle on 21 June 2000.

CONCLUSIONS

14. The day before Mr Boyle made his application to AWG on 11 May 2000 for ill-health early retirement, he had signed the Agreement.  The Agreement was effected before Mr Boyle was medically re-examined by Dr Sharp and before AWG had declined his application for ill-health early retirement from the Scheme.   I have noted that part of that Agreement was a statement that there were not sufficient grounds for ill-health retirement.   

15. Mr Boyle’s employment with AWG was terminated, not because of Incapacity, but by mutual agreement.  

16. While it may have been true to say that at the time that Agreement was signed there were no suitable jobs that AWG could provide for him, I am less sure that the same could have been said up to 31 March 2000 when Mr Boyle could have transferred to another employer with such protection as was awarded by TUPE.

17. Mr Boyle seems to be under the impression that he left AWG because of his ill-health, but that does not seem to me to be a fair interpretation.  It follows that I do not uphold his complaint.  
DAVID LAVERICK

Pensions Ombudsman

28 March 2002
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