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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Scientific Drilling Controls Ltd (SDC)

Plan
:
Scientific Drilling Controls Ltd Pension Plan

Manager
:
Legal & General Assurance Society Ltd (Legal & General)

THE COMPLAINT (dated 27 March 2001)
 AUTONUM 
SDC complain of maladministration on the part of Legal & General in that it has allegedly reneged on clearly stated contractual terms, which had been negotiated prior to the termination of the Plan, for the transfer of members’ Plan assets to alternative arrangements offered by Legal & General.  SDC alleged that the maladministration caused injustice, in particular financial loss.

MATERIAL FACTS

 AUTONUM 
SDC set up the Plan for the benefit of its employees in 1988.  The Plan was managed by Legal & General.  In the light of changes in UK pensions legislation, SDC decided to wind-up the Plan and to provide an alternative means for employee pension provision.

 AUTONUM 
The account I have received from SDC is as follows:

· After carrying out considerable research SDC decided to replace the Plan with a Group Personal Pension (GPP) arrangement.  With the help of advisers, it obtained quotations from various insurance companies but these looked punitive because of the low transfer values offered by Legal & General.

· With the low transfer values in mind, SDC arranged a meeting with Legal & General.  Legal & General made it clear that it wished to retain SDC’s business and proposed a second meeting.  The second meeting took place in November 1997.  Legal & General revealed what it was prepared to offer to retain the SDC business.

· SDC made clear that the transfer values were of prime importance since they would be staying with Legal & General.  Legal & General explained that it was willing to transfer full fund values.  SDC queried what was meant by “full fund values” and Legal & General explained that it was the value of the fund as stated on members’ annual Plan statements.

· SDC was pleased with the terms offered and asked Legal & General to put the offer in writing.

 AUTONUM 
Legal & General duly wrote to SDC on 24 November 1997 to confirm the terms offered:

“I refer to our recent meetings and would like to thank you once again for affording me the opportunity to retain your business.  I can assure you that Legal & General do not wish to lose this business, hence the enhanced terms introduced by [my colleague] 18/11/1997.  I would like to re-iterate the key features which I believe you should consider when making your decision as to who should manage the new style Group Personal Pension Plan:-

· Nil commission on internal transfer of existing fund.

· Nil commission on ongoing contributions.

· Nil commission on new contributions / increases to existing members.

· 103% unit allocation for all members throughout term.

· 2% enhancement to existing fund values through full replication of fund (all initial units converted to accumulation units).

· No penalty on early/late retirement.

· Service Agreement guaranteeing service levels from production of benefit statements/fund valuations through to individual consultations with scheme members as and when required.

· Local service with team dedicated to [SDC] Scheme.

· All administration handled by Legal & General, from Announcement Letters through to setting up the new scheme.

· Full range of competitive unit linked funds with With Profits Option.

· Expertise of Legal & General in the [GPP] market.

· Dedicated local support team from [SDC] with extensive knowledge of market.

· Individual meetings with all staff with local Legal & General representatives.

…

No doubt further queries will be raised and I would welcome them, together with any other matters relevant to setting up the new scheme.”

 AUTONUM 
According to SDC, it was not entirely certain what Legal & General meant by “full fund values” so it asked Legal & General to provide illustrations of the fund values to be transferred from the Plan to the GPP for two Plan members.  The illustrations SDC received, both dated 26 November 1997, showed figures commensurate with fund values rather than transfer values and, again according to SDC, reaffirmed its understanding of Legal & General’s offer.

 AUTONUM 
According to SDC it agreed in December 1997:

· to accept the terms offered by Legal & General;

· to use Legal & General’s local representatives;

· to terminate the Plan, with all fund balances being transferred to the GPP in accordance with Legal & General’s offer letter;

· to set up the GPP and start contributions immediately, thus ensuring a clean changeover from the Plan;

· to pay Legal & General’s local representatives on a fee basis with the understanding that no commission would be generated or withdrawn on the transfer and administration. 

 AUTONUM 
Continuing SDC’s account:

· In January 1998 Legal & General provided a list of Plan members and their transfer values as at November 1997, all of which matched SDC’s own estimates. 

· Meetings took place between SDC and Legal & General during January and February 1998.

· Legal & General provided an updated list of transfer values on 5 February 1998, increased by 2% as set out in Legal & General’s offer letter of 24 November 1997.  The figures were again in line with SDC’s expectations.

· During January and February 1998, Plan members were advised individually by Legal & General representatives. 

· In Spring 1998, Legal & General provided fund statements for distribution to members.  These showed lower transfer values and SDC immediately queried them with Legal & General.  Legal & General assured SDC that the lower figures were the result of an administrative error and asked SDC not to issue the statements to members.

 AUTONUM 
On 3 June 1998 Legal & General wrote to SDC. The fourth and fifth paragraphs said:

“I can now confirm that all other member funds are in the process of being internally transferred (with 2% enhancement), to the new GPP, with fund values as at 02/06/98 attached for all members.

This effectively concludes the exercise as far as possible until such times as the offshore employees listed above are back in Aberdeen.”

The enhanced transfer values were in line with SDC’s expectations.  Legal & General billed SDC for its first fee and SDC issued a cheque for £4,500. 

 AUTONUM 
According to SDC, little further progress was made until November 1998, when Legal & General asked for a meeting at which it told SDC:

· that delays had been caused because local Legal & General staff had completed the wrong paperwork;

· that Legal & General’s Compliance Dept had refused to accept the transfer of Plan funds into the GPP on the grounds that some older members of the Plan could be penalised.

 AUTONUM 
SDC said it was unhappy because almost a whole year had elapsed before these problems had come to light.  It told my office that Legal & General had apologised, had advised it to transfer all Plan assets into Section 32A contracts and had explained that new documentation would be required.  Section 32 A contracts relate to insurance policies to secure the protected rights of members on the winding up of a contracted out money purchase scheme.  Legal & General then wrote a letter of explanation to every member, asking them to complete a form agreeing to the transfer of their Plan assets to Legal & General’s Section 32A contract.  My office has a copy of one of the letters of explanation, which is dated 26 November 1998.

 AUTONUM 
According to SDC:

· There were further delays but Legal & General visited SDC on 26 March 1999 and explained that all that remained was for SDC (as trustee of the Plan) to sign Legal & General’s form of transfer and discharge.

· SDC duly signed the Legal & General form on that date.

· More delays followed and eventually, in May 1999, SDC was invited to a meeting at Legal & General’s head office.

· At this meeting, which took place on 25 May 1999, Legal & General, gave a presentation on the effects of commission payments on fund values, and made it clear to SDC that in its view the fund values which had been quoted to SDC and Plan members were too high.

· SDC reminded Legal & General that it had agreed to transfer full fund values and had quoted values on this basis.  It showed Legal & General a copy of the letter to SDC of 24 November 1997 which had offered full fund values on transfer to a GPP.

· Legal & General agreed that SDC’s understanding was logical.  It suspended the meeting for a short period to consult two senior Legal & General personnel, one of whom had attended the meeting with SDC in November 1997, following which the letter of 24 November 1997 had been written.  Both senior personnel endorsed the copy of Legal & General’s letter with their signatures and the words “as agreed”.  Legal & General then undertook to recalculate all figures, saying that all work should be completed by 30 June 1999.

 AUTONUM 
Despite reminders by SDC, little appeared to happen.  Eventually, on 20 September 1999, a further meeting took place between SDC and Legal & General.  According to SDC:

· Legal & General stated there had been a misunderstanding over the terminology of the offer letter of 24 November 1997 and it could offer only transfer values, not fund values.

· Discussion took place about the wording of the offer letter and about the various quotations of fund values to be transferred which Legal & General had provided.

· A few days later, on 24 September 1999, Legal & General told SDC that it could not agree with SDC’s interpretation of the offer letter.

 AUTONUM 
On 4 October 1999 Legal & General wrote to SDC.  The first three paragraphs read as follows:

“Apologies for the delay in responding to your request to confirm in writing the terms on offer following our conversation on 24th September 1999.

I can confirm that the enhanced terms Legal & General is prepared to offer are those which were given at our initial meeting on 23rd November 1997.

On transfer to Legal & General Group Personal Pension Plan from the existing [Plan] the initial units would be uplifted by 2% and converted to accumulation units, improving the transfer value amount which was your primary concern.  In addition ongoing regular contributions invested in the Group Personal Pension would attract an allocation rate of 103%.”

 AUTONUM 
On 8 October 1999 SDC made a formal complaint to Legal & General.  The letter included the following paragraphs:

“Throughout this period of nigh on two years we were in constant contact with your local representative who was in full agreement with, and confirmed, our understanding that Legal & General had offered us a full fund transfer agreement, as per their illustrations.  However, what was explained to us in our meeting of September 1999 is nearer a “transfer value” some 15-20% less in value per member.  We believe that Legal & General have now reneged on their original offer, hence our formal complaint.

We have taken legal advice on this matter and our agent informs us that ‘… we consider that Legal & General are contractually bound by the terms of their offer and any further negotiations would have to take place on the basis of those agreed terms. ”

 AUTONUM 
On 15 November 1999 the Inland Revenue wrote to Legal & General confirming that the Plan had been wound up with effect from 1 April 1999.

 AUTONUM 
I have two copies of Legal & General’s response, one dated 22 December 1999 and the other dated 24 December 1999.  They appear to be identical but the version dated 24 December 1999 is marked in block capitals: “WITHOUT PREJUDICE”.

 AUTONUM 
In the letter, Legal & General refuted SDC’s complaint and said:

· That the information it had given SDC about transfer values was provided in error.

· It had never been Legal & General’s practice to offer anything more than the transfer value plus 2% when the transfer value was being switched internally.

· It did not agree that it was contractually bound by the terms of its offer.

· The proper contractual analysis was that the information provided in its letter of  24 November 1997 would be characterised as an “invitation to treat”.

· In its opinion, no contractual offer was made until SDC, as trustee of the Plan, completed the application form for a Section 32A contract in March 1999.

· Legal & General accepted the trustee’s offer to transfer by processing the application and transferring the monies.

· The monies transferred to the Section 32A contract represented the transfer value plus 2%.

· At no stage did Legal & General assume an obligation to transfer any more than the normal contractual transfer value plus 2%.

· Legal & General accepted that it had made a serious error which had caused a considerable amount of uncertainty and inconvenience.  It offered SDC £25,000 to be divided pro rata between the members in full and final settlement.

 AUTONUM 
SDC advised Legal & General that the offer was not acceptable in a letter dated 31 January 2000.

 AUTONUM 
Legal & General responded to my enquiries on 26 June 2001.  It said, among other things:

· Legal & General admitted it had made errors through the use of unfortunate terminology, as a result of which it had offered SDC £25,000 in its letter of 22 December 1999.

· It did not believe that members had suffered any loss as a result of its errors.

· It did not believe it was contractually bound to make the transfers on a basis  which would provide a windfall profit to members.

· The terms on which units are surrendered under the policy in which the Plan was invested are set out in the booklet issued to members (see “Leaving Service” on page 5).

· Notwithstanding, the transfer values actually paid were increased, the intention being to ensure that members suffered no loss on transfer.  Members therefore received higher transfer values than their strict entitlement.

· Legal & General did not believe that its letter of 24 November 1997 constituted an offer letter which was capable of acceptance.  In any case, that letter related to transfers to a GPP and not the Section 32A contract to which members’ benefits were ultimately transferred.

· Legal & General agreed that the wording describing the enhancement in its letter  of 24 November 1997 was incorrect and confusing.  It did not believe that “full fund value” was the same as the “face value of the fund”.

 AUTONUM 
I have been provided with a copy of the Plan explanatory booklet.  Page 5 contains a section headed “Leaving Service”.  This explains that on leaving service the value of a member’s account will depend on the period of membership, the plan contributions allocated to the account and the investment performance of the chosen fund(s).  It adds that there will normally be a reduction in the value of a member’s account depending on the number of years remaining to normal retirement age.  The reader is then referred to Appendix 1 on page 11.

 AUTONUM 
The introductory wording to Appendix 1 states:

“On leaving service or on early retirement there will be a reduction to the value of your account dependent on the number of years remaining until your normal retirement age.  This reduction will only apply to Initial Units in your account and will be as follows.”


There follows a table showing the reduction in the bid value of initial units for each whole year to normal retirement age from 1 to 30.  For example, the reduction in value for 10 years is 35.5%, for 15 years 45.8% and for 20 years 55.8%.

 AUTONUM 
When it received a copy of Legal & General’s response, SDC wrote to my predecessor on 9 July 2001.  It said:

· Legal & General was not crediting 103% of contributions to the purchase of units, as set out in Legal & General’s letters of 24 November 1997 and 4 October 1999, but 101%.

· It was incorrect of Legal & General to argue that members had not suffered financial loss.

· SDC considered Legal & General’s transfer value offer in the letter of 24 November 1997 to be generous and, to make certain of the offer, had asked Legal & General several times to explain exactly what was being offered.  The assurances SDC received were a material factor in its decision to continue making pension provision for employees with Legal & General.

· Before Legal & General’s offer, SDC had been unhappy with Legal & General’s administration and had been considering transferring its pensions business to another insurance company.  In SDC’s view, the generosity of Legal & General’s transfer value offer had been aimed at retaining SDC’s business.

· An offer of 2% enhancement would not have been sufficient for Legal & General to retain SDC’s business and Legal & General had been told.

· Transfer values had been advised to members both orally and in writing by Legal & General representatives.  The values were in line with SDC’s expectations.  It followed that a reduction to the level proposed by Legal & General would mean a perceived and real loss had been made.

· A contract had been entered into by two willing parties and even if the contract was later found to be a bad business deal by one of the parties the contract could not simply be amended to suit.  The recent House of Lords judgment in the Equitable Life case was evidence of this.

· Legal & General had admitted that it had provided wrong transfer values.  Given that these errors continued from November 1997 until September 1999, SDC felt it was reasonable to have relied on their accuracy.

· The compensation offer of £25,000 had been rejected because it was only about 10% of the overall loss being suffered by members.

CONCLUSIONS

 AUTONUM 
Legal & General has not questioned SDC’s account of the material events and I therefore accept SDC’s chronology.

 AUTONUM 
In the present case, SDC had being doing business with Legal & General for some years and had become dissatisfied with Legal & General’s administration.  As a result of changes in pensions law, SDC had decided to terminate its Plan and set up a GPP.  SDC considered taking its business away from Legal & General and setting up pension arrangements with alternative insurance companies but felt that the low transfer values quoted by Legal & General made a move look financially punitive.

 AUTONUM 
In their letter of 24 November 1997 Legal & General made significant concessions on commission, on the calculation of the transfer values and on levels of service.    

 AUTONUM 
The letter described the improved transfer terms in two ways.  First, it referred to “existing fund values”.  In my view the term can only refer to the face values of members’ accounts as shown in their annual statements but the underlining confirms it.  Second, the letter referred to “full replication of fund (all initial units converted to accumulation units)”.  Such a conversion would mean that members’ accounts would hold no initial units and would therefore not be subject to the reductions shown in Appendix 1 of the explanatory booklet.  The value of members’ accounts would therefore be the bid value of their accumulation units which would in turn be the face value of their funds as shown on their annual statements.

 AUTONUM 
To make absolutely sure that SDC understood the transfer terms, Legal & General provided SDC with specimen transfer terms on the basis described in the letter.  These conformed to the terms in the letter.

 AUTONUM 
At the meeting at Legal & General’s head office on 25 May 1999, Legal & General’s letter of 24 November 1997 was endorsed “as agreed” and signed by two senior Legal & General employees.

 AUTONUM 
SDC accepted the offer and, following this acceptance (and in evidence that acceptance had taken place), Legal & General proceeded to contact all the members to obtain their agreement to transferring to the GPP on the terms agreed.  They confirmed in their letter of 3 June 1998 that the transfers were in progress.  Legal & General also handled the termination of the Plan, as is evidenced by the Inland Revenue’s letter to Legal & General of 15 November 1999.  

 AUTONUM 
The later decision, at Legal & General’s insistence, to change the destination of the Plan assets from a GPP to a Section 32A contract does not change this.

 AUTONUM 
I agree with the Complainant that Legal & General has since sought to renege on the agreement, and regard that as maladministration. 

 AUTONUM 
The effect of Legal & General’s failure to comply with the agreement is to cause financial injustice to Plan members in the form of greatly reduced transfer payments from the Plan to each member’s Section 32A contract.  It would also undermine members’ confidence in SDC, their employer, after a lengthy process in which SDC undertook considerable research and careful negotiations as a result of which SDC was induced to maintain its pensions business with Legal & General.

DIRECTIONS

 AUTONUM 
Within four weeks of the date of this Determination Legal & General shall:

· identify the number of initial and accumulation units held by each member of the Plan at its termination, and the funds to which those units relate;

· convert all the initial units attributable to each member in each fund to an identical number of accumulation units in that fund;

· transfer all the accumulation units attributable to each member to each member’s Section 32A account;

· increase each member’s allocation of accumulation units in each fund by 2%.

DAVID LAVERICK

Pensions Ombudsman

26 November 2001
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