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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D Nesbit

Scheme
:
Rotary Systems Limited Executive Pension Plan

Respondent
:
Norwich Union Life & Pensions Limited (Norwich Union)

THE COMPLAINT (dated 27 March 2001)
 AUTONUM 
Mr Nesbit has complained of injustice as a consequence of maladministration by Norwich Union in that, as a result of an error on its part, the value of his policy had reduced from £94,000 to £34,000.

MATERIAL FACTS

 AUTONUM 
The Scheme is an executive pension arrangement insured with Norwich Union under which members are allocated individual policies.  

 AUTONUM 
In 1994 Norwich Union made an error when Mr Nesbit’s former wife (Mrs D L Nesbit) wished to transfer her benefits from a policy under another scheme (the Replacement Policy) to the Scheme.  Instead of transferring the proceeds of the Replacement Policy to a policy earmarked for Mrs Nesbit within the Scheme, the Replacement Policy was left open and the proceeds were incorrectly transferred to Mr Nesbit’s policy.  The amount transferred was £33,803.92.  

 AUTONUM 
Norwich Union said that it discovered the error in 1999 when it was carrying out a complicated funding test on Mrs Nesbit’s benefits.  It stated that it rectified the error on 1 January 2000 by deducting the wrongly allocated units from Mr Nesbit’s policy which reduced his fund from £94,201.88 to £35,690.46.  Norwich Union subsequently offered Mr Nesbit an ex gratia payment of £1,000 which he declined.  

 AUTONUM 
Mr Nesbit pointed out that he received a notification from Norwich Union in December 1999 stating that the total transfer value of his fund was £92,003.43, after Mrs Nesbit had retired in October 1999.  He claimed that the error was discovered when he and Mrs Nesbit decided to separate and he asked his pension advisors to clarify his pension entitlement from the Scheme.  He said that if he had not asked for this information the error would not have been uncovered until he retired in September 2000 when he was 60.  He stated that Norwich Union’s offer of £1,000 was unacceptable.

 AUTONUM 
Norwich Union in its submission stated that overpayments resulting from mistakes are prima facie recoverable and since Mr Nesbit was never entitled to benefits from his former wife’s policy, he has not suffered any loss.  Norwich Union said that it relied on the case of “Westminster City Council versus Haywood (1997) 2 All England ER 84 CA: (1996)”, in which it was held that a complaint of maladministration would only succeed if it could be shown that the complainant had suffered an injustice.  Norwich Union stated that, although it may have caused maladministration, Mr Nesbit would still receive the benefits to which he was entitled.  It added that compensation in such a case should be designed to put Mr Nesbit in the position he would have been in had he been provided with the correct information, and not in the position he would have been if the incorrect information had been correct.

 AUTONUM 
Norwich Union accepted that there were circumstances in which restitution of the overpayment would be inequitable as might be the case if Mr Nesbit had changed his position on the basis of the inaccurate information or if Norwich Union was estopped from recovering the overpayment.  For a defence of estoppel to succeed against an action to recover an overpayment the defendant would need to show that he acted to his detriment in respect of any part of the overpayment.  Moreover, if such a direction would be unjust to the other party, the defendant could keep none of the overpayment.  Norwich Union said that there was no evidence that Mr Nesbit had entered into any financial transaction that, but for the overpayment to his policy, he would not have entered into.

 AUTONUM 
Norwich Union claimed that it was never Mr Nesbit’s intention to retire at age 60, as he has claimed, and that the balance of the evidence shows that it was his intention to work at least until age 65.  It pointed to a letter it had received from Mr Nesbit’s pension advisors dated 30 November 1999 requesting a retirement illustration for him which it claimed showed that he intended to work until age 65 in any event.

CONCLUSIONS

 AUTONUM 
The complaint is about the reduction, by approximately £58,500, in the previously stated value of Mr Nesbit’s policy.  Norwich Union has admitted that Mr Nesbit’s policy value was decreased to correct an error it had made when the value of a policy for his former wife was mistakenly transferred to his policy.  The error in transferring the value of the Replacement Policy to Mr Nesbit’s policy, instead of a policy earmarked for Mrs Nesbit within the Scheme, clearly constituted maladministration.

 AUTONUM 
The matter I now have to decide is whether Mr Nesbit suffered an injustice as a result of this acknowledged maladministration.  I agree with the principles stated by Norwich Union in paragraphs 6 and 7 above.  The enhanced value of Mr Nesbit’s policy was a mistake and is therefore prima facie recoverable by Norwich Union from his policy.  I also agree that recovery by Norwich Union can only be challenged by a change in position or by estoppel. 

 AUTONUM 
I agree that there is no evidence to show that Mr Nesbit had entered into any financial transactions that, but for the enhanced value of his policy, he would not have entered into.  There is also no evidence to show that he relied in any way to his detriment on any part of the enhanced value of his policy.  Consequently, there is no evidence to show that he had changed his position or that Norwich Union is estopped from recovering the overpayment.

 AUTONUM 
Mr Nesbit has stated that, had he known the true position of the value of his policy, he would have increased the payments to the Scheme.  He said that he cannot now receive the pension he was looking forward to at age 60 or at a later date.  Mr Nesbit has not as yet retired and there is no evidence to substantiate his claim that he would have retired when he was 60.  Mr Nesbit has not argued that the reduced value of his policy is incorrect or is not his correct entitlement from the Scheme.  Norwich Union has pointed out that it would be possible for Rotary Systems Limited (Rotary Systems), Mr Nesbit’s employer and the company over which he has control, to make a special single contribution to his policy.  Mr Nesbit claimed that Rotary Systems is not in a financial position to do so.  I have seen no evidence to substantiate Mr Nesbit’s claim that he would have increased payments to the Scheme.

 AUTONUM 
For the reasons given in paragraphs 10 and 12 above I do not accept that Mr Nesbit has suffered any injustice in the form of financial loss as a consequence of the maladministration identified in paragraph 9.  I therefore do not uphold his complaint against Norwich Union.

 AUTONUM 
I accept that Mr Nesbit may be regarded as having suffered injustice in the form of distress and disappointment.  Norwich Union has offered him an ex gratia payment of £1,000 in recognition of the error it had made.  In my view, this represents appropriate compensation and on the basis that the offer remains open I am not prepared to make any direction in this respect.

DAVID LAVERICK

Pensions Ombudsman

21 November 2001
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