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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr G McElwee

Scheme
:
1.  Glasgow University Non-Academic Staff Pension Scheme (NASP Scheme)
2.  NHS Superannuation Scheme 
(Scotland) (Scottish NHS Scheme)

Respondents
:
1. The trustees of the NASP Scheme (the Trustees)

2. William M Mercer Limited (Mercers) – as Administrator of the NASP Scheme

3.   Scottish Public Pensions Agency (the Agency)

THE COMPLAINT (dated 11 March 2001)

1. Mr McElwee complains of maladministration on the part of the Trustees, Mercers and the Agency, in that 

1.1. they have failed to account for a period of 10 years 358 days of his pensionable service; and 

1.2. they have been very slow in responding to the problem, and in particular Mercers appear to have attempted to prolong the procedure as much as possible.  

He alleges that the maladministration caused injustice, in particular that the retirement benefits he is receiving from the Scheme are lower than they would be if this missing period had been taken into account

2. Mr McElwee says that between August 1962 and June 1998 he worked for five employers all of whom were members of the public sector transfer club (the Club), and his pension benefits should have been transferred to each new employer without loss of benefits.  He states that when he retired in 1998 a shortfall in his benefits was discovered, which he believes appears to have originated when his benefits were transferred from the NASP Scheme to the Scottish NHS Scheme.  He says that this transfer made no allowance for his previous pensionable service of 10 years 358 days because he was credited with only 3 years 69 days pensionable service under the Scottish NHS Scheme, which is exactly the period he was employed by Glasgow University.  He states that he is seeking payment of a lump sum to the NHS Scheme to restore his benefits to the level he would have received had he been credited with his full pensionable service.  

MATERIAL FACTS

3. The Club consists of the main public service schemes e.g.  Civil Service, Local Government, NHS etc., for whom membership is mandatory and a voluntary arrangement which other public sector schemes (for example, nationalised industries) and private sector schemes may join.  All members of the Club use standard tables for calculating the transfer of pension rights to and from other member schemes.  The purpose of the Club is essentially to ensure that employees are credited with service which is of equal value in the receiving scheme to that in the transferring scheme.  Between identical schemes, and with identical earnings from each employer at the time of transfer, transfers will provide a year for year credit.  However, in practice variables will lead to differences in the service periods in each scheme.

4. Transfers outside the Club are less advantageously treated.  Put simply, ordinary transfers, whether in the public or private sector, work as follows:

4.1. The transfer value will relate to benefits accrued to the date of transfer.  Those benefits will be based on pay at the time.  The receiving scheme will either credit the member with additional service, or a fixed pension.

4.2. If service is credited it will be intended to provide benefits of equivalent value when applied to salary at retirement.  For this reason the service to be credited in the receiving scheme will be shorter than the service actually worked in the transferring scheme.  The earlier in the employee’s career that the transfer takes place, the more significant the difference in service credited.  For an employee transferring at a young age the difference may be considerable.

4.3. A fixed pension will be an amount payable from the scheme’s retirement age which is considered to be actuarially equivalent to the sum transferred in to the scheme.

5. At the time of the relevant events, a minimum transfer payment would have been equal to the contributions paid by a member to the transferring scheme (and any previous schemes from which a transfer had been received).  The younger a transferring employee was, the more likely that the minimum would have applied.

6. According to Civil Service Pensions, a division of the Cabinet Office, which acts a secretary to the Club and whose role it is to keep related records, the MRC was admitted to the Club in June 1973 and Glasgow University was admitted in August 1984.   This was established only after Mr McElwee had complained to my office.  Before then the parties operated on the assumption that all transfers of Mr McElwee’s benefits had been made within the Club.

7. Mr McElwee was employed by the National Health Service (NHS) between 1 August 1962 and 28 February 1965 and he was a member of the NHS Pension Scheme (the NHS Scheme).  He left the NHS and joined the Medical Research Council (MRC) on 1 March 1965.  Initially he remained a member of the NHS Scheme, in which the MRC participated.  In 1968 his accrued benefits under the NHS Scheme, relating to service of 5 years 184 days, were transferred to the MRC Scheme.  A payment of £458 5s 8d was made to the MRC Scheme.  As noted above, according to the official records the MRC Scheme did not at that time participate in the Club.

8. In July 1973 Mr McElwee left the employment of MRC and joined Glasgow University and became a member of the NASP Scheme.  A transfer value of £923.10 was paid for him from the MRC Scheme to the NASP Scheme.  According to the Trustees the MRC Scheme has confirmed that this transfer value related to the whole of Mr McElwee’s service in the MRC Scheme, that is, a total of 10 years 358 days pensionable service, ie 5 years 184 days from the NHS Scheme plus 5 years 174 days membership of the MRC Scheme.  I have not, however, seen any documentary record of how much service the benefits transferred related to, beyond the statement that they related to all of it and the supposition that this meant 10 years 358 days.  There is no record of how much service was secured in the NASP scheme by this transfer.  By the time of this transfer, according to the official records, the MRC Scheme was a member of the Club, but the NASP Scheme was not.

9. Mr McElwee left Glasgow University in September 1976.  He had completed 3 years 69 days of pensionable service in the NASP Scheme.  From 1 October 1976 to 31 October 1977 he was employed by the Scottish NHS and became a member of the Scottish NHS Scheme.  In November 1977 Mr McElwee moved to London and again became a member of the NHS Scheme.  In March 1978 a transfer value of £1,441 was paid to the Scottish NHS Scheme by the NASP Scheme.  In May 1978 Mr McElwee’s benefits under the Scottish NHS Scheme were transferred to the NHS Scheme.  The NASP Scheme was still not a member of the Club, according to the records.

10. A document, the date of which is illegible, but which, from its content must have been prepared close to the May 1978 transfer to the NHS Scheme, identifies that service from 1 October 1976 to 31 October 1977 was to be, or had been, transferred from the Scottish NHS Scheme to the NHS Scheme.  It also refers to a “Club Transfer from Glasgow University”, service related to which “Reckons as 3 years 69 days”.  This service was, according to the document, also transferred, or to be transferred, from the Scottish NHS Scheme to the NHS Scheme.

11. Mr McElwee contends that he believed the information contained in the document described in paragraph 10 to be in order and therefore took no further action on the matter.  In response to enquiries by my investigator Mr McElwee said that as 3 years 69 days was exactly the period he was employed by Glasgow University, he did not suspect that there was a problem.  He said that if he had known that there was going to be a shortfall in his pension he would have attempted to rectify the matter at the time, such as paying additional voluntary contributions.  

12. Mr McElwee retired in 1998 and started to receive his retirement benefits from the NHS Scheme.

13. The Trustees’ position can be summarised as follows:

13.1. their initial understanding was that the transfer value of £923.10 from the MRC Scheme, which the MRC Scheme confirmed was based on pensionable service of 10 years 358 days, would secure year for year service in the NASP Scheme;

13.2. it has since been confirmed that the MRC Scheme did not participate in the Club at the time the transfer took place, and therefore the pensionable service secured in the NASP Scheme would almost certainly be less than 10 years 358 days; and

13.3. in simple terms, if pensionable service of 10 years 358 days yielded a transfer value of £923.10 then by proportion total pensionable service of 14 years 62 days (10 years 358 days plus 3 years 69 days) should yield a transfer value of approximately £1,200, which with the addition of interest for the period between 1973 and 1978 compares with the actual transfer value paid of £1,441.  

14. Mercers, the administrators to the NASP Scheme, initially believed that 10 years 358 days of Mr McElwee’s pensionable service had been ‘lost’ at some point during the transfer between the NASP Scheme and the Scottish NHS Scheme.  They thought that because all the relevant files had been destroyed there was not enough evidence available to determine how this had come about or who was to blame.  They attempted to resolve the matter by seeking a compromise between the NASP Scheme and the Scottish NHS Scheme, but made no progress and consequently suggested to Mr McElwee that he refer his complaint to my office.

15. In a subsequent response Mercers said:

15.1. they had contacted Scottish Amicable, the administrators for the NASP Scheme in 1978, who confirmed that at the time transfer values were based on non-profit deferred annuity rates, but were not able to provide the factors that were used at the time;

15.2. they had obtained non-profit deferred annuity rates used by another insurance company in September 1977, and applied these factors to the pension Mr McElwee could have accrued under the NASP Scheme based on 14 years 62 days pensionable service and an estimated final pensionable salary figure of £3,000, and calculated that the estimate the transfer value would be £470; and

15.3. they admit that the estimated transfer value of £470 is lower than the amount of £1,441 actually paid to the Scottish NHS Scheme, but state that the transfer value may have been set to a minimum of the accumulated value of the member’s contribution, although there was no way of verifying this.

16. Initially the Agency responded that:

16.1. the transfer value of £1,441.68 it received from NASP Scheme for Mr McElwee represented 3 years 69 days additional pensionable service in the Scottish NHS Scheme, and was calculated under the terms of the Club;

16.2. the fact that the additional pensionable service credited to him in the Scottish NHS Scheme was identical to the service he had completed in the NASP Scheme was conclusive evidence that his service transferred from the MRC Scheme was not included in the transfer value it received; and

16.3. if Mr McElwee’s full service transferred from the MRC Scheme was included, the total transfer value would have been approximately £5,000.

17. The Agency subsequently responded that:

17.1. Mr McElwee would have received a ‘value for money’ transfer, not a year for year credit transfer which was only available to Club members;

17.2. the alleged loss was a result of the change in benefit expectation on leaving service; and

17.3. the difference between salary on leaving and potential salary at retirement is enormous, and a transfer on a ‘value for money’ basis from the NASP Scheme to the NHS Scheme would cause a very large fall in service credit, especially for one who was age 34 at the time.

18. Queries were raised by my investigator with the Agency as to what is, and was, the practice for transfers from non-Club schemes, and how it was that Mr McElwee had been credited with exactly the same pensionable service under the NHS Scheme which he had completed under the NASP Scheme.  My investigator also asked for information concerning the service that would have been credited based on a non Club transfers of £1441 and salary on leaving the NASP Scheme of £3,900 and a Club transfer of the same amount which would have taken into account salary at the date of transfer, estimated at £4,800 in 1978.

19. The Agency replied:

19.1. after it had been informed that the NASP Scheme was not a member of the Club in 1978, it reassessed its calculation to determine whether Mr McElwee would have received equivalent benefits in the NHS Scheme if the transfer had been calculated on a non-Club basis and concluded that he would have received higher benefits in the NHS Scheme when compared with the benefits he had accrued in the NASP Scheme despite the reduction in actual service from 14 years 62 days to 3 years 69 days; 

19.2. it was possible for a non-Club transfer to produce a service credit in the NHS Scheme the same as that accrued in the NASP Scheme, although this is a highly unlikely coincidence; and

19.3. in its opinion the transfer from the NASP Scheme to the Scottish NHS Scheme did not include service transferred, ie 10 years 358 days, from the MRC Scheme.

20. Based on information provided by the Agency my office was able to calculate that had a transfer of £1441from the NASP Scheme to the Scottish NHS Scheme taken place on a non-Club basis, the service credit would have been (on the assumed salary of £3,900 on leaving the NASP Scheme) 2 years 175 days.  Had it been on a Club basis the credit would have been 3 years 25 days, based on a salary at the time of transfer of £4,800.

CONCLUSIONS

21. The first, and main, part of the complaint relates to the apparent “loss”, of 10 years 358 days of Mr McElwee’s pensionable service.  

22. The decision as to the amount of transfer value to be paid from a pension scheme in respect of a member and the number of additional years of pensionable service to be granted rests with the trustees of a pension scheme.  Mercers as administrators to the NASP Scheme would not have been responsible for such decisions.  Furthermore, Mercers were not administrators to the NASP Scheme either when Mr McElwee’s transfer payments were received from the MRC Scheme or when they were paid to the Scottish NHS Scheme.  There is no evidence that they are responsible for any records lost subsequently.  I therefore do not uphold this part of the complaint against Mercers.

23. The transfer from the NHS Scheme to the MRC Scheme
23.1. Although the parties appear to have accepted that this transfer took place on a year for year basis, I have not seen clear evidence that it did.  The MRC Scheme was not a member of the Club at the time.  However, the MRC Scheme had previously participated in the NHS Scheme, and there may have been special arrangements for transferees joining the MRC Scheme from the NHS Scheme and remaining in continuous service.  As the MRC Scheme was not a member of the Club at the time, any such agreement would have been outside the Club.

23.2. On the balance of probabilities, and in view of the statements of the parties, I conclude that Mr McElwee was credited with 5 years 184 days’ service in the MRC Scheme on a true year for year basis.

24. The transfer from the MRC Scheme to the NASP Scheme
The benefits relating to 10 years 358 days of service were transferred to the NASP Scheme on a non-Club basis, the NASP Scheme not being a Club member.  There is no record of the service secured in the NASP scheme (or even that it was a service period and not a fixed pension).  However, on the balance of probabilities, I conclude that it would have been significantly less in value than a year for year credit would have been.

25. The transfer from the NASP Scheme to the Scottish NHS Scheme
25.1. The evidence in relation to this transfer is conflicting.  The nearest to contemporary evidence is on the form of uncertain date, but which probably only slightly post-dates the transfer.  It indicates a Club transfer securing service exactly equal to the actual service in the NASP Scheme, ie 3 years 69 days.

25.2. That would have been a wrong basis.  The NASP Scheme was not in the Club at the time.  Even if it had been, a credit of 3 years 69 days would not have been right because there was additional benefit transferred into the NASP Scheme.  Only by an astonishing coincidence would a non-Club transfer of NASP Scheme and previous benefits have resulted in a service credit of 3 years 69 days.  I conclude that there was a clerical error on the form, which was probably completed on an assumption as to what had happened rather than by reference to the facts.  That is, it was wrongly assumed that the transfer had been on a Club basis and there were no additional benefits in the NASP Scheme.

25.3. The certainty is that a payment of £1441.68 was made.  Mercers have used non-profit annuity rates current at the time of the transfer (albeit from a different insurer) and have found a possible transfer value of £470 representing all of the NASP Scheme benefits including the 10 years 358 days which had at maximum been credited in that scheme.  Given that the actual insurer’s rates would have produced a figure of the same order, the probable explanation for the difference between it and the amount paid is that the transfer was subject to being a minimum of Mr McElwee’s own contributions.  Rough approximations carried out by my office indicate that his total contributions to all schemes up to that point could have been such a sum.  On the balance of probabilities I consider that the transfer value was correct.

25.4. However, in all probability the payment did not secure 3 years 69 days.  The Scottish Public Pensions Agency, who administer the Scottish NHS Scheme have provided my investigator with the factors and formulae necessary to calculate the benefits which would have resulted from a transfer payment on a non Club basis of £1441 assuming that Mr McElwee’s earnings at the time of transfer were £4,800 pa.  The answer is that he would have been credited with 2 years 175 days of service.

25.5. If the transfer had been on a Club basis (which I have found it was not in spite of the contrary indications on the form), the additional service would have been 3 years 25 days, which is remarkably close to the figure that is shown on the form and which is itself in all probability wrong.

26. I do not doubt that had Mr McElwee realised that there may be a shortfall in his pension, he may have taken the appropriate action, such as paying additional voluntary contributions.  However, there is nothing to show that the information on the document described in sub-paragraph 25.1 above was totally misleading.  Whilst the service credit of 3 years 69 days is in all probability wrong, as shown sub-paragraphs 25.4 and 25.5 above, based on the transfer value paid and the factors and formulae used at the time calculated the service credit is close to this.   

27. It is regrettable that at the time that the transfers took place there were no statutory requirements to provide information to Mr McElwee related to the transfers.  It may be that information was provided and has now been lost.  However, it is my overall conclusion that none of the transfers of Mr McElwee’s benefits up to and including the transfer to the Scottish NHS Scheme were carried out on a Club basis.  There is therefore no reason that the service with which he is now credited should bear any relationship to the actual service in each of the previous schemes.  

28. For this reason I cannot agree with Mr McElwee that the Trustees or the Agency failed to account for a period of 10 years 358 days of his pensionable service.  I therefore do not uphold this part of the complaint against Mercers, the Trustees or the Agency.

29. The second part of the complaint was that the Trustees, Mercers and the Agency were slow in responding to first part of Mr McElwee’s complaint, and that Mercers appeared to prolong the procedure as much as possible.  It is clear from the evidence that the reason for the delay in dealing with Mr McElwee’s complaint is due to the lack of information in this matter.  The evidence shows that Mercers had tried to resolve the matter between the parties concerned, but were unsuccessful in doing so.  Consequently, I cannot agree that the Trustees, Mercers and the Agency had been deliberately slow in dealing with Mr McElwee’s complaint, or that Mercers prolonged the procedure.  I therefore do not uphold this part of the complaint against the Trustees, Mercers and the Agency.    

DAVID LAVERICK

Pensions Ombudsman

23 May 2002
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