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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Miss N E Duffy

Scheme
:
Local Government Pension Scheme 

Employing Authority
:
City of Salford

THE COMPLAINT (dated 18 March 2000)
 AUTONUM 
Miss Duffy alleges that she has suffered injustice involving financial loss in consequence of maladministration by the City of Salford in that she was neither informed of the options available to her on leaving the Scheme nor provided with interest on the subsequent late payment of her refund of contributions from the Scheme.

MATERIAL FACTS

 AUTONUM 
Miss Duffy was employed by the Social Services Department of the City of Salford and became a member of the Scheme on 2 January 1955.

 AUTONUM 
Miss Duffy decided to take up teacher training and, in a letter to the City of Salford dated 23 July 1971, she stated:

“I have been informed that a problem will arise following my resignation, which takes place on 13th August, in so far as the transfer of my Superannuation contributions are concerned.

At the earliest I cannot expect to take up duties with a Local Education Authority until September 1972, and this is in effect, more than one year allowed under the current regulations.

I should be obliged therefore, if you would kindly let me know if you could approve leave of absence without pay for a period of six months from 13th August 1971, which will get over this difficulty for me. …”

I have seen no evidence of any response to this letter.

 AUTONUM 
After the completion of Miss Duffy’s teacher training, on 1 November 1973, she took up a temporary part-time post with the Social Services Division of the City of Stockport before she became a permanent teacher on 1 September 1973.

 AUTONUM 
On 21 May 1974, Miss Duffy wrote to the City of Salford about her position with regard to the Scheme and asked what alternative courses of action were available to her.  There is no evidence of any reply.

 AUTONUM 
Miss Duffy retired from teaching in April 1995.  She has stated that she then realised that no contribution had been made from the City of Salford to the Teachers’ Pension Scheme with regard to her previous local government service.

 AUTONUM  
In a letter to Miss Duffy’s financial adviser dated 2 June 1995, the City of Salford stated that: 

· It had no record of any pension entitlement for Miss Duffy. 

· The only options which had been available to her in 1971 had been a transfer to a new employer or a refund of contributions.

· No transfer had been paid to the Teachers’ Pension Scheme and, therefore, a refund would have been paid.

 AUTONUM 
In a letter to Miss Duffy’s Member of Parliament dated 21 May 1996, the City of Salford stated that:

· It had ceased to have its own pension scheme as from 1 April 1974 when all records, contributions and investments in respect of current employees were transferred to the Greater Manchester City Council and, from 1 April 1986, to Tameside Metropolitan Borough Council.

· Tameside had confirmed that it had no record of Miss Duffy’s contributions being transferred to the Greater Manchester City Council in 1974 as she was not then working for the City of Salford.

· The Teachers’ Pensions Agency had confirmed that a letter was written to the Department of Education and Science by her new employer in 1973 to request assistance in determining the incremental pay point which should apply to Miss Duffy and, whilst mention was made of her service with the City of Salford, no request was made for a possible transfer of benefits.

· The records had indicated that no refund was paid and it was probable, therefore, that the contributions had remained with the City of Salford.

· When employees had resigned they should have been advised that they were entitled to a refund of contributions or to request their next employer, if it was a public service, to effect a transfer of benefits through a transfer value.  

· This may not have been done because Miss Duffy left on leave of absence but did not return to work with the City of Salford or get back in touch after leaving.

· In the circumstances it was incumbent upon Miss Duffy to have done something positive to obtain either a refund of contributions or a transfer value in respect of those contributions.

· Miss Duffy had stated that she wrote in 1974 about her service but this letter was not answered (there was no evidence of any such letter).  This was after the transfer of the superannuation arrangements had been transferred to the Greater Manchester City Council and it appeared that she had done nothing further.

· The City of Salford’s record showed that Miss Duffy’s contributions up to the time of her leaving were £1,028.35.

· A cheque for £925.52 was being sent to Miss Duffy with a copy of the letter, the amount being the net amount of the contributions after tax at the rate of 10%.

 AUTONUM 
On Miss Duffy’s behalf, the Pensions Advisory Service (OPAS) asked the City of Salford to consider whether interest (Miss Duffy had thought that the interest ought to be compounded) could be added to her return of contributions but, on 10 February 2000, the City of Salford stated that the regulations which govern the Scheme did not provide for the payment of interest.

CONCLUSIONS 

 AUTONUM 
Before Miss Duffy left the City of Salford to take up teacher training she was aware that, in accordance with the regulations of the Scheme and in order to maintain the continuity of her public service for pensionable purposes, she had to be re-employed by the public service within twelve months of leaving.  This is evidenced by Miss Duffy’s letter of 23 July 1971 to the City of Salford wherein she requested six months’ leave of absence especially to allow for a transfer of her local government service in the Scheme to be made to the Teachers’ Pension Scheme on the completion of her non-pensionable teacher training and when she could have first obtained a pensionable teaching post.  By implication, Miss Duffy was also aware therefore that the only option available under the regulations of the Scheme was for a refund of her own contributions.  Although Miss Duffy has asserted that when she left the City of Salford she was not informed of the options available to her from the Scheme, and I have no reason to disbelieve her assertion, she did not suffer any injustice in this respect as, clearly, she was already aware of those options before she left.

 AUTONUM 
Miss Duffy did not, however, obtain a teaching post immediately on the completion of her teacher training and, instead, took up a temporary (ie a non-established and therefore non-pensionable) part-time post in local government service with the City of Stockport.  Consequently, the twelve-month period permitted for a transfer to be made by Miss Duffy between public service schemes expired on 12 February 1973 and she then became entitled only to the refund of her own contributions from the Scheme.

 AUTONUM 
Although there was no requirement for the City of Salford to have notified Miss Duffy about the availability of the unclaimed refund after the expiry of the twelve-month period, as a matter of good administration reminders should have been issued to her by the then City Council of Salford.  That Council’s failure to ensure that Miss Duffy was notified about the availability of the refund constituted maladministration which caused injustice and, accordingly, I uphold the complaint in this respect.

 AUTONUM 
I draw no conclusions about the subsequent and apparent failure of the City of Salford to reply to Miss Duffy’s enquiry letter of 21 May 1974 or her apparent failure to pursue the matter, other than to observe that the maladministration identified in paragraph 12 above on the part of the City of Salford had occurred before the transfer of the Scheme had been made to the Greater Manchester City Council.  I note that several Councils have since been involved but it appears from the City of Salford’s actions in sending a cheque that there is no dispute between the various Councils that the City of Salford is the Council which has responsibility in this matter.

 AUTONUM 
The regulations of the Scheme do not provide for the payment of interest on delayed refunds of contributions.  However, in my judgement, where, as here, a delayed payment is due to maladministration and is pursued to judgement, it is equitable for interest on the payment to be recoverable with the appropriate amount calculated as simple interest at the prescribed rate.

DIRECTIONS

 AUTONUM 
I direct that the City of Salford shall, forthwith, pay to Miss Duffy the sum of the simple interest, calculated using the base rate for the time being quoted by the reference banks, as calculated on the amount of the net refund of contributions of £952.52 paid to Miss Duffy on 22 May 1996 to the date of payment.  I would regard such a payment as being adequate redress for the distress caused to Miss Duffy by the City of Salford’s maladministration.

DAVID LAVERICK

Pensions Ombudsman

30 October 2001
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