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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr X

Scheme
:
NHS Injury Benefit Scheme

Manager
:
NHS Pensions Agency (the Agency)

THE COMPLAINT (dated 10 February 2001)
 AUTONUM 
Mr X complains of delay amounting to maladministration on the part of the Agency in dealing with his claim for benefits under the Scheme.  Mr X alleges that the maladministration caused injustice, in particular financial loss (in the form of lost interest), expense and inconvenience.

RELEVANT PROVISIONS
 AUTONUM 
The National Health Service (Injury Benefits) Regulations 1995 (the 1995 Regulations) came into force on 13 April 1995.  Those Regulations were later amended by the National Health Service (Injury Benefits) Amendment Regulations 1997 which are not relevant to Mr X’s complaint as, having applied in July 1995, Mr X’s application fell to be considered under the earlier Regulations.

 AUTONUM 
Part II of the 1995 Regulations provides:


“Persons to whom the regulations apply


3.-(1) Subject to paragraph (3), these Regulations apply to any person who, while he-

(a) is in the paid employment of an employing authority;

……(hereinafter referred to in this regulation as “his employment”), sustains an injury, or contracts a disease, to which paragraph (2) applies.


  (2) This paragraph applies to an injury which is sustained and to a disease which is contracted in the course of the person’s employment and which is attributable to his employment and also to any other injury sustained and, similarly, to any other disease contracted, if-

(a) it is attributable to the duties of his employment:”

[Subparagraph (3) referred to above relates to injury or disease caused or aggravated

by the employee and is not relevant to Mr X.]

MATERIAL FACTS

 AUTONUM 
Mr X retired on ill health grounds in September 1993.  

 AUTONUM 
In late July 1995 Mr X applied for injury benefits.  His application was made on the basis that he had suffered depression (which had led to his premature retirement in 1993) as a result of the responsibility he had carried as Director of Finance of a Health Authority.  Mr X’s application was supported by medical reports from two Consultant Psychiatrists, Drs M and B.  Dr M’s report dated 21 August 1995 concluded:


“At the time of onset of Mr X’s illness, and subsequently, there had been continuing change in management structure and function within the National Health Service.  Mr X was much involved in discussing these issues and was responsible for planning and implementing the changes within his department.  In my opinion the stress of this, added to the stress of the job per se, has been the principal factor in the causation of his anxiety-depression; I believe the initiation and perpetuation of his disability, during the period he was under my care, to be attributable to his employment within the National Health Service.” 


Dr B’s report dated 20 September 1995 concluded:


“The onset of his worst episodes of anxiety/depression were at times of particular changes of structure in his work for the Health Authority.  The stress associated with these changes at work made a direct contribution to Mr X’s condition during both periods.  The ongoing difficulties that his job posed also contributed to the continuing lower level symptoms between 1983 and 1992.  Thus both the onset and the continuation of his symptoms can be attributed directly to his employment in the National Health Service.  Mr X still has residual symptoms, particularly of tiredness and tension and it is unlikely that he would be able to return to work in he capacity in which he worked in the past.  He would also be unlikely to be able to resume a full time occupation in any capacity near to similar to that carried out in the past.  It is thus the case that his future earning capacity is now significantly reduced.  He continues to receive treatment in the form of outpatient sessions and psychotropic medication.”

 AUTONUM 
Mr X’s application was rejected.  The Agency, in its letter dated 8 February 1996, stated that its medical advisers had advised that there was “no specific incident to which [Mr X’s] condition was primarily attributable.”

 AUTONUM 
Mr X wrote on 12 February 1996 requesting, as a matter of urgency, a copy of the relevant Regulations.  The Agency replied on 27 February 1996, stating that it could not supply a copy but advising Mr X how to obtain one.

 AUTONUM 
Nothing further was heard by the Agency until 26 June 1996 when Mr X’s union, Unison, wrote to the Agency.  The letter was written by a Regional Officer, and included the following:

“I have looked at the correspondence and the medical notes, and in particular [the Agency’s] letter of 8 February 1996.  Can I state that I am surprised that you have rejected [Mr X’s] claim, on the grounds that there is no specific incident to which the condition is primarily attributable.  My understanding is that the criteria you use when deciding Injury Benefit cases is that the employee must have suffered loss of earnings or earning ability because of, amongst other things, a condition which is attributable to his or her employment, even though no accident may have been recorded or in fact have occurred.  In fact I am led to believe that you consider that stress does come under the term ‘attributable condition’, and therefore ask you to reconsider very seriously whether in fact Mr X’s claim should be reconsidered.”

 AUTONUM 
The Agency replied on 24 July 1996 stating that, if Mr X’s application was to be reconsidered, further medical evidence would be required.  The letter went on to say:

“The Medical Advisers stated that they do not recommend title to NHS Injury Benefits as there was no specific incident to which [Mr X’s] condition is primarily attributable.  Such further medical information would need to indicate that such an incident took place.”

 AUTONUM 
Unison wrote on 23 April 1997, advising that Mr X wished to appeal on the basis that the cause of his stress was his work.  The Agency acknowledged that letter on 29 April 1997 and replied substantively on 8 May 1997.  That letter referred to the Scheme’s Internal Dispute Resolution (IDR) procedure and was signed by the manager of the Scheme who had not had any previous involvement in Mr X’s claim.  The original decision (not to grant Mr X injury benefits) was confirmed and the letter went on to say:


“The aetiology of depressive and anxiety disorders is multifactorial, and consists of constitutional and environmental factors.  In order to qualify for Injury Benefits it has to be shown that the condition, which is the basis for the claim, was caused by work.  Certain jobs are intrinsically more [demanding] than others and the holder of a demanding post does not automatically mean that a person’s psychiatric illness has been caused by the core duties of their job.  Where there is no out of the ordinary incidents or circumstances or prolonged exposure to unreasonable work demands it is medically unlikely that work could be the main cause of a psychiatric illness and it would be difficult to prove causation.”

 AUTONUM 
Mr X remained dissatisfied.  Unison wrote to the Agency on 16 October 1997 requesting that the matter be considered by the Secretary of State (stage 2 of the IDR procedure).  On 24 October 1997 the Agency replied to Mr X.  That letter included the following:


“UNISON have requested a Secretary of State Determination in accordance with the Regulations.  Before we go through this procedure, you have the opportunity to send in any further evidence in support of your claim.  I would be particularly interested if there were issues surrounding your employment as Director of Finance that you believed to be unreasonable or out of the ordinary.”

 AUTONUM 
Mr X replied on 29 October 1997 stating that he would discuss the matter with Unison but indicating that that it was his intention to submit further evidence in support of his claim.  He also requested further information about the procedure for seeking a determination from the Secretary of State which the Agency provided in it letter dated 18 November 1997.   

 AUTONUM 
On 11 May 1998 the Agency, not having heard further from Mr X, wrote to him stating that as he had not supplied the further evidence that he had indicated he would provide, the matter was being put on ‘hold’.

 AUTONUM 
Unison wrote to the Agency on 15 June 1998 apologising to it and to Mr X for the delay in processing Mr X’s claim.  Unison claimed that Mr X had experienced “prolonged exposure to unreasonable work demands which led to him suffering a breakdown and subsequent early retirement from the service on the grounds of ill health.” The letter enclosed a paper prepared by Mr X dealing with his career with the Health Authority and highlighting the pressures he faced and the key issues which he felt had contributed to his illness.

 AUTONUM 
On 15 November 1998 the Agency wrote to Mr X’s GP, Dr P.  Dr P required the Agency to obtain Mr X’s consent to his releasing information and on 13 December 1998 the Agency wrote to Mr X on that subject.  It appears that a report from Dr P was forwarded to the Agency in February 1999 and a further report sent in June 1999.  

 AUTONUM 
On 22 June 1999 the Agency wrote to Mr X.  The letter advised that Mr X’s former employer (now a Health Trust) had stated that there was no evidence that Mr X had been placed under undue pressure.  The Agency acknowledged that personnel had changed and asked Mr X if his former employer would have any written evidence from Mr X regarding the pressures he suffered or was there any other evidence to corroborate what Mr X had said.  Mr X replied on 26 June 1999, having spoken to the Agency over the telephone, suggesting that the Agency contact a Mr Y, a former Chairman of The Health Authority and a Mr Z, who had been an Executive Director and Acting Chief Executive.  The Agency contacted Mr Y and Mr Z who both provided statements to the Agency supporting Mr X’s application.  

 AUTONUM 
On 26 August 1999 the Agency wrote to Mr X asking him for details of his qualifications to assist in assessing his permanent loss of earnings ability which Mr X supplied in a letter dated 28 August 1999.

 AUTONUM 
On 31 January 2000, following a telephone call, the Agency wrote to Unison.  The Agency advised that it had reconsidered the matter and concluded in Mr X’s favour but Mr X’s former employer (the Health Authority/Trust) had been unhappy at that outcome and the Agency had looked again at the matter, before coming to the same conclusion, ie that Mr X was entitled to injury benefits.  The Agency indicated that it was in the process of calculating the benefit payable to Mr X.  However, as Mr X had not heard further by 16 March 2000, he wrote to the Agency asking for any outstanding issues to be resolved promptly and benefits paid.  

 AUTONUM 
On 30 March 2000 the Agency wrote to Mr X.  The letter formally confirmed that, on the basis that Mr X’s earning ability had been reduced by more than 75% because of the “injury/disease”, he was entitled to a guaranteed income for life of £51,625.77.  As his yearly income, since his retirement on medical grounds in 1993, had been less than that amount, Mr X was entitled to payments by way of injury benefit of £18,888.92 per annum from October 1993 to February 1997 and £25,126.77 per annum thereafter.  He was also entitled to a lump sum of £30,386.10.  

MR X’S COMPLAINTS 

 AUTONUM 
Mr X complains of delay on the part of the Agency in dealing with his application for injury benefits.  His complaint centres upon the fact that, although his injury benefits were backdated to October 1993, no interest was paid.  He points out that the Agency, whilst claiming that interest was not appropriate, did offer an ex gratia payment of £600 which Mr X did not accept as he did not consider that that payment reflected what he had lost financially as a result of the delay.  Mr X has calculated interest on a daily rate at the Bank of England base rate from one month after the due date, compounded at three monthly intervals.  According to Mr X, interest lost amounts to over £50,000.  

 AUTONUM 
Mr X says that his initial application, supported by two medical reports from Consultant Psychiatrists who had treated him for some years, clearly demonstrated that his was a valid claim for injury benefits and in accordance with the eligibility criteria set out in the Regulations.  He says that, at this stage, the Agency, if not fully satisfied as to eligibility, should have made further enquiries, perhaps, Mr X suggests, by exercising its right to request an independent medical report.  Mr X also criticises the Agency’s medical adviser.  He says that the medical adviser was initially reluctant to accept that work related stress could be the primary cause of a mental illness and he suggests that the medical adviser, as well as failing to give sufficient weight to the specialist opinions Mr X had supplied, sought to apply a more stringent test than that set out in the relevant Regulations.  All in all, Mr X contends that his application should have been granted at an earlier stage.  

 AUTONUM 
Mr X also complains that the Agency’s letter of 8 February 1996 rejecting his application did not refer to any possible appeal and it was only following the involvement of Unison that Mr X became aware of the possibility of staged appeals.

 AUTONUM 
Mr X says that in addition to interest lost he has suffered distress, disappointment, expense and inconvenience.  He says that he has incurred expenses, including photocopying, postage, stationary and telephone costs.  He further says that over the five years he has pursued the matter he has suffered anxiety, uncertainty and frustration.   His income fell significantly at a time when his two sons were in private education and contemplating university.  His wife had to return to full time work.  He says that prompt payment of injury benefits would have alleviated the family’s financial position and rendered unnecessary economies undertaken as an inevitable consequence of the reduction in income.

THE AGENCY’S RESPONSES

 AUTONUM 
The Agency commented by letter dated 18 July 2001.  The Agency says that, contrary to Mr X’s suggestion that the Scheme now includes provision for the payment of interest, the provision he has in mind relates to the pension scheme and not to the Injury Benefits Scheme.  

 AUTONUM 
The Agency provided Unison with a detailed chronology of events which was supplied to me.  The Agency received Mr X’s claim for injury benefits on 28 August 1995.  The Agency’s records indicate that an application form was sent to Mr X on 24 October 1995.  The form advised that Mr X could submit his own medical evidence but no additional evidence was returned with the form.  The Agency says that, having considered all the evidence presented, its medical adviser’s opinion was that Mr X’s condition was not wholly or mainly attributable to his NHS employment.  As to Mr X’s contention that if, at that stage, the Agency was not fully satisfied as to his eligibility, further enquiries ought to have been initiated, the Agency says that if its medical advisers are satisfied that there is sufficient evidence on which to advise as to causation and consequently eligibility, they will do so.  If however, there is insufficient evidence, they will request further information but, in Mr X’s case, they were satisfied that there was sufficient evidence to enable appropriate and proper advice to be provided to the Agency.  

 AUTONUM 
The Agency pointed out that Mr X first indicated that he would appeal in February 1996 but it was not until June 1996 that a formal approach was made by Unison.  On 24 July 1996 Mr X was invited to provide additional medical evidence but no further evidence had been received by 8 May 1997 when the original decision was upheld.  The Agency further says that on 16 October 1997 Unison asked for the matter to be referred to the Secretary of State and at that stage Mr X was again invited to provide additional evidence.  Although he indicated in a letter dated 29 October 1997 that he would provide more information, he did not do so until 15 June 1998 when a detailed submission prepared by Unison was submitted as a result of which the Agency then sought further information from Mr X’s GP and consulted with his former employer.  The Agency says that there have been periods of time when nothing was heard from Mr X or Unison.  Whilst accepting that Mr X required time to formulate his response, the Agency does not accept that it ought to be held responsible for such delays.  

 AUTONUM 
Whilst there is no statutory provision for the payment of interest, the Agency accepts that there was some delay on its part between October 1999 and January 2000 and in recognition offered a payment of £600 to Mr X, an offer which remains open.  The Agency says that there is no provision in the Scheme for the payment of expenses incurred by applicants and maintains that it could not have made a decision any earlier than it did to accept Mr X’s application.  

CONCLUSIONS

 AUTONUM 
I begin by considering Mr X’s complaint of delay on the part of the Agency.  Mr X’s application for injury benefits was made in late July 1995 but it was not until the Agency’s letter dated 30 March 2000 that he was formally notified that his application (having been reconsidered for the second time) had been granted.  Thus the whole process took something approaching five years which, at first sight, seems an inordinately long time.  

 AUTONUM 
I have considered the chronicle of events set out by the Agency.  Mr X’s application (as opposed to his subsequent appeals) took a little over five months on the part of the Agency to process.  Whilst that may have been a little on the long side, having considered the steps taken at that stage by the Agency, I do not regard this as maladministration.  

 AUTONUM 
Thereafter, although Mr X indicated promptly that he wished to take the matter further, it was not until June 1996, almost four months after the decision had been notified to Mr X, that Unison, on Mr X’s, behalf contacted the Agency, setting out the grounds of his appeal.  The Agency responded to Unison in 24 July 1996 but thereafter nothing further was heard from Unison until 23 April 1997, nine months later.  The Agency then dealt with the matter promptly, although not in Mr X’s favour, rejecting the appeal on 8 May 1997.  Thus, although Mr X’s appeal took fifteen months, for almost all of that time the matter was with Unison and/or Mr X.  In the circumstances, I do not find that there was any delay on the Agency’s part between February 1996 and May 1997.

 AUTONUM 
Subsequently, it was not until over five months later, on 16 October 1997, that Unison wrote again, requesting a referral to the Secretary of State.  In response, the Agency, by letter dated 24 October 1997, invited Mr X to supply further evidence in support of his claim.  However, it was not until 15 June 1998, almost nine months later, that Unison was in a position to supply further evidence from Mr X.  Again, it seems to me that the delay between May 1997 and June 1998 was due to delay on the part of Unison and/or Mr X and not the Agency.  

 AUTONUM 
However, thereafter, it took from mid June 1998, when Mr X’s further evidence was submitted, until the end of March 2000, some twenty-one months later, for Mr X to receive formal notification that his application had been reconsidered and granted.  During that period, the Agency wrote to Mr X on 22 June 1999, just over a year after he had submitted further evidence, advising that the former employer had been contacted but had not agreed that Mr X had been placed under any undue pressure.  Whilst I appreciate that, at the same time, the Agency was undertaking other steps (such as obtaining an up to date medical report from Mr X’s GP), I am concerned that, on the central issue of Mr X’s work situation, little progress, aside from Mr X’s claims having been refuted, had apparently been made.  In the absence of any acceptable explanation from the Agency, I find that there was delay on the part of the Agency during the period June 1998 to June 1999 and I consider that such delay was maladministration.  

 AUTONUM 
Matters then proceeded, for a while at least, fairly promptly, with evidence to corroborate what Mr X had said, having been obtained by the end of August 1999.  However, in respect of the period October 1999 to January 2000 the Agency has admitted that there was delay on its part (and made an offer in respect thereof).  I consider that admitted delay was maladministration.  

 AUTONUM 
It was not until the end of March 2000 that Mr X was formally notified of the decision to award him injury benefits and of the amounts that he would receive.  It seems that from the beginning of February to early March information was awaited from the DSS but when it was received a query arose which meant that there was a further, small, delay in completing the calculation of Mr X’s benefits.  Notwithstanding that there was some delay during February and March 2000 I do not consider that it was such so as to amount to maladministration.  

 AUTONUM 
To sum up, I find that, although there were serious delays on the part of Mr X and/or Unison, there were some delays on the part of the Agency which did amount to maladministration.  However, in view of what I go on to say, the matter of delay becomes largely irrelevant.  

 AUTONUM 
Mr X has also argued that, leaving aside the question of delay in dealing with the matter, his application could and should have been granted earlier than was the case.  It appears (from the Agency’s letter dated 8 February 1996 to Mr X) that the Agency’s original decision was reached on the basis that, as there was no specific incident to which Mr X’s condition (anxiety and depression) was attributable, he did not qualify for injury benefits.  The letter of 8 May 1997 (the relevant part of which is quoted above) contradicted, to some extent, the earlier letter, by stating that, in the absence of “out of the ordinary incidents or circumstances or prolonged exposure to unreasonable work demands, it was medically unlikely that work could be the main cause of a psychiatric illness, making it difficult to prove causation”.  Thus, by then, the Agency had recognised the possibility that work could be the main cause of a psychiatric illness and had acknowledged that a specific incident was not necessarily essential.   In short, the Agency accepted the points made earlier (and at that stage rejected) by Unison in its letter dated 26 June 1996.  

 AUTONUM 
I consider that the Agency initially misdirected itself as to the circumstances in which an illness such as Mr X’s could come within Regulation 3(2)(a) by taking the view that Mr X’s condition had to be attributable to a specific incident and by failing to acknowledge the possibility that, even in the absence of a particular incident, Mr X might nevertheless qualify for injury benefits.  Both of the medical reports Mr X originally submitted (from Dr M and Dr B) in support of his application referred to the stress of his job and as a of changes to his work.  However, despite that, it appears that more detailed enquiries as to Mr X’s workload and its effect on his health were not made at that initial stage.  I consider that the Agency misdirected itself by failing to take into account relevant criteria when it initially considered Mr X’s application.  In my view, that amounted to maladministration by the Agency.  

 AUTONUM 
Even after the Agency had conceded (in its letter of 8 May 1997) the possibility that prolonged exposure to unreasonable work demands might give rise to a claim for injury benefits, the Agency failed, at that stage, to take the matter further.
It was only after Unison had indicated that Mr X wanted to refer the matter to the Secretary of State that Mr X was invited to supply further evidence to support his contention that his job had caused his illness.  The evidence which was subsequently provided and which persuaded the Agency to reverse its original decision would have been available at the time Mr X’s initial application was made.  That evidence was not sought at that time as the Agency had misdirected itself as to the circumstances in which a psychiatric illness might have been caused by a person’s job.  In the circumstances, I agree with Mr X that, but for that maladministration, his application would have been granted earlier.  

 AUTONUM 
That brings me to the question of when Mr X’s application ought to have been granted.  Mr X’s application was made in July 1995 and received by the Agency (via Mr X’s former employer) on 29 August 1995).  The matter was not straightforward and I accept that, before the Agency could grant the application for the reasons it ultimately did, the Agency had to seek a considerable amount of further information (from Mr X or Unison, Mr X’s GP and former work colleagues).  However, all in all, and subject to what I say below, I see no reason why it should have taken any longer than, say, a year for Mr X’s application to have been properly processed and granted.  

 AUTONUM 
However, that timescale presupposes, given that further information would have been needed from Mr X, that he and/or Unison would have responded promptly to such requests.  As matters actually happened, there were several lengthy delays, identified above, on the part of Mr X and/or Unison.  In the circumstances, and despite Mr X’s contention (in his letter dated 4 April 2002) in response to the Notification of my Preliminary Conclusions) that, had the Agency accepted the medical evidence and indicated precisely what additional evidence was required, there would have been very little delay, I consider that some allowance ought to be made for the possibility that delay on Mr X’s and/or Unison’s part, might have prevented the Agency from meeting the timescale I have indicated.  I therefore proceed on the basis that Mr X’s claim ought to have been processed and payment commenced within, at the outside, two years of his application having been received by the Agency, ie by 1 September 1997.

 AUTONUM 
Had Mr X’s application been granted by 1 September 1997 he would have received his lump sum payment (£30,368.10) and arrears of his annual allowance backdated to 5 October 1993 earlier (ie in September 1997 instead of in April 2000).  I therefore direct below the Agency to calculate what Mr X would have been paid and when, had his application been approved by 1 September 1997.  The Agency should then pay to him interest in respect of the period 1 September 1997 or such later date in the case of payment falling due after that date but before April 2000.  I have directed the payment of simple (not compound) interest.  Although I note what Mr X says (in his letter of 4 April 2002) it is not my practise to order the payment of compound interest.  I also make a direction for the payment of a modest amount as compensation for non-pecuniary loss (distress, disappointment and inconvenience) which I accept Mr X also suffered as a result of the Agency’s maladministration.  

 AUTONUM 
In the light of the finding I have reached on this part of Mr X’s complaint, it is not strictly necessary for me to go on to consider Mr X’s complaint concerning the Agency’s alleged failure to inform him of his right of appeal as, had the matter been handled correctly, there would have been no appeal.  However, for the sake of completeness, I make the following observations.  

 AUTONUM 
As to whether Mr X was advised of his right to appeal, I note that the Agency’s letter of 8 February 1996 advising Mr X that his application has been rejected did not mention the possibility of any appeal.  

 AUTONUM 
Mr X had a right of appeal to the Secretary of State and in my view he should have been specifically advised of that right.  Further, as the Agency later advised in its letter of 8 May 1997, the Scheme had a Dispute Resolution procedure.  The failure to advise Mr X of his right to appeal or take the matter through the Dispute Resolution procedure amounted to maladministration.  However, having said that, I note that Mr X wrote to the Agency on 12 February 1996 (on receipt of the letter rejecting his application) and from that letter it is clear that he did in fact intend to take the matter further.  He did in fact, through Unison, subsequently ask the Agency to reconsider which the Agency did.  In the circumstances, I cannot see that the failure to advise Mr X of his right to challenge the Agency’s decision did in fact prejudice him.  

DIRECTIONS
 AUTONUM 
I direct that the Agency within 28 days shall calculate the sums that Mr X would have been paid, had his application been approved by 1 September 1997.  I direct the Agency to pay to Mr X simple interest on the sums not paid from 1 September 1997 from that date (or, in the case of payments falling due after that date but not paid before April 2000, the date that payment ought to have been made) to the date of actual payment.  Interest is to be calculated on a daily basis at the base rate for the time being quoted by the reference banks.

 AUTONUM 
I direct that the Agency within 28 days shall pay to Mr X the further sum of £200 as compensation for inconvenience and distress caused by the Agency’s maladministration.  

DAVID LAVERICK

Pensions Ombudsman

11 June 2002
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