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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Disputant
:
Mr R Munro

Scheme
:
The Thomson Retirement Benefits Scheme (the Thomson Scheme)

Trustee
:
The Thomson Pension Trust Limited

THE DISPUTE (dated 24 March 2001)
 AUTONUM 
Mr Munro disputes the method adopted by the Trustee to determine his Final Pensionable Salary under the Thomson Scheme.  He alleges that his early retirement pension, payable since 15 April 2000, has been wrongly calculated.  

MATERIAL FACTS

 AUTONUM 
Mr Munro became an employee of Rediffusion Limited on 21 August 1961 and joined the Rediffusion Scheme on 1 August 1962.  Following the acquisition of Rediffusion Limited by Redifon Limited in 1989, Mr Munro was transferred into the Redifon Scheme with effect from 1 April 1989, under which his earlier period of membership of the Rediffusion Scheme was treated as pensionable service.  

 AUTONUM 
In 1995, Thomson-CSF plc (Thomson) acquired Redifon Limited and, on 28 April 1995, Thomson wrote to all members of the Redifon Scheme (the April 1995 letter) to advise them that it had decided to amalgamate the Redifon Scheme, along with a number of other pension schemes, with two recently established Thomson pension arrangements.  One was the Thomson Scheme, a final salary arrangement, and the other The Thomson Retirement Savings Plan, a money purchase arrangement.  The April 1995 letter went on to explain that the Thomson Scheme was more like the Redifon Scheme since it was also a final salary arrangement, although the actual benefits provided were different.  Members of the Redifon Scheme were advised that they would receive fuller details in June 1995 and that Thomson’s objective was to introduce the change with effect from 1 July 1995.

 AUTONUM 
In June 1995, Mr Munro received a Benefits Update from the Trustee, included with which were various forms and a personal information pack to help him make a pension decision.  Also included was an explanatory booklet about the Thomson Scheme and a Table, comparing the benefits of the Thomson Scheme with those of the Redifon Scheme.  This showed, among other things, that the Thomson Scheme was not contracted-out of the State Earnings Related Pension Scheme and that all Mr Munro’s past pensionable service would be recognised as pensionable under the Thomson Scheme.  Both the Table and the explanatory booklet also stated that Pensionable Salary would be determined on 6 April (the Anniversary Date) each year, and consist of a member’s total earnings for the previous tax year less 120% of the lower earnings limit (the point at which national insurance contributions become payable) in force on such Anniversary Date.  However, the Benefits Update pointed out that for former members of the Redifon Scheme who joined the Thomson Scheme, the percentage reduction in respect of their pre-1July 1995 service would remain at 100% of the lower earnings limit.  

 AUTONUM 
To assist all Redifon Scheme members further, the Trustee set up a series of meetings in June 1995 with its pensions adviser, at which members could address any particular areas of concern.  Mr Munro decided to join the Thomson Scheme with effect from 1 July 1995.

 AUTONUM 
In 1999, Mr Munro considered the possibility of retiring early from the Thompson Scheme and, on 22 June 1999, he received a letter from the Trustee (the June 1999 letter) in answer to a number of questions he had raised.  The June 1999 letter explained that his three periods of pensionable service as a member of the Rediffusion Scheme, the Redifon Scheme and the Thomson Scheme, would each be applied separately to calculate the aggregate pension payable to him.  Mr Munro was also advised that his application for early retirement would be considered at a forthcoming Trustee board meeting and that, for each of the three schemes, Final Pensionable Salary would be based on:

“the average of the best three Pensionable Salaries in the 10 years preceding retirement or leaving.” 

 AUTONUM 
With effect from 15 April 2000, Mr Munro retired early from the Thomson Scheme and received a letter from the Trustee, dated 19 April 2000, setting out details of his pension options.  Mr Munro was not pleased with the amount of the pension quoted since, at £10,349 per annum, it was far lower than he had anticipated from his own calculations.  He told the Trustee this in a letter dated 30 May 2000, pointing out that there appeared to have been an inconsistency in determining his Final Pensionable Salary.  According to Mr Munro’s calculations, his total Thomson Scheme annual pension should have been £13,578 and not £10,349.  

 AUTONUM 
In its response of 9 June 2000, the Trustee advised Mr Munro that his pension had been correctly determined and that:

“The definition of Final Pensionable Salary for the [Thomson Scheme] is the highest average Pensionable Salary over any three consecutive years in the last ten years preceding the calculation date.  I have reviewed our letter dated 22 June, 1999 and believe that the information is consistent.”

 AUTONUM 
In calculating Mr Munro’s Final Pensionable Salary for each of the three periods of his service the Trustee added together:

355 ( 365 days of his 6 April 1997 Pensionable Salary;

the whole of his 6 April 1998 Pensionable Salary;

the whole of his 6 April 1999 Pensionable Salary; and

10 ( 365 days of his 6 April 2000 Pensionable Salary.

(It should be noted that separate calculations are necessary because Pensionable Salary is calculated differently for each period, as is explained under “Definitions” below.)

 AUTONUM 
Being dissatisfied, Mr Munro instigated the first stage of the Trustee’s Internal Dispute Resolution Procedure on 9 July 2000.  At the same time, Mr Munro also contacted OPAS, the pensions advisory service, for help.  Neither approach produced a satisfactory outcome from his point of view.  Mr Munro therefore decided to contact my office.

 AUTONUM 
In its submission to me, the Trustee has explained its interpretation of Final Pensionable Salary as follows: 

“The definition as set out in both sets of Rules [by which is meant the post-94 Rules and the Redifon Rules explained below] clearly refers to averaging “over any three consecutive years”.  There is no reference whatsoever to averaging any three Pensionable Salary figures.  Not only does the definition refer to Pensionable Salary being “averaged over any three consecutive years” but those three consecutive years occur “during the ten years immediately preceding” the relevant date.  “Years”, therefore, would be the period between a date and the day before the same date in consecutive years, (e.g.  1 April 1995 to 31 March 1996) with both dates inclusive.  This automatically requires that the last Pensionable Salary be proportioned from its effective date to the date of leaving.”

 AUTONUM 
Mr Munro’s contention is that his Final Pensionable Salary for each of the three periods should be the average of the Pensionable Salaries applying on 6 April 1998, 1999 and 2000.

DEFINITIONS

 AUTONUM 
Mr Munro’s membership of the Thomson Scheme is governed by a trust deed and rules dated 7 August 1995 (the 95 Rules), a further deed of the same date introducing what are described as “The Post-April 1994 Entrants Rules” (the post-94 Rules) and a deed dated 3 August 1998.  This latter deed adopted rules applicable to all members who, like Mr Munro, had been former members of the Redifon Scheme and covered their pre-1 July 1995 service (the Redifon Rules).

 AUTONUM 
In the relevant rules, so far as Mr Munro is concerned:

Salary means:

“total cash earnings received as an Employee … during the twelve months ending on the previous 5th April...”;


Pensionable Salary is defined as follows:

(a) for service relating to previous membership of the Rediffusion Scheme:

“a Member’s Salary less 100% of the Lower Earnings Limit in force on the Anniversary Date”; 

(b)
for service relating to previous membership of the Redifon Scheme:

 “a Member’s Salary”;

(c)
for other service after April 1994:

“is calculated at each Anniversary Date and remains unchanged until the next Anniversary Date and means a Member’s Salary less 120% of the Lower Earnings Limit in force on the previous Anniversary Date”.


Final Pensionable Salary under each set of relevant rules is the same, and means:

“the highest calculation of a Member’s Pensionable Salary averaged over any three consecutive years during the ten years immediately preceding his Normal Retirement Date, retirement, leaving Pensionable Service or death (whichever happens first).”


“Anniversary Date” is “the 6th April in each year”.

EVENTS PRE-DATING MR MUNRO’S MEMBERSHIP

 AUTONUM 
The history of the relevant definitions and calculations is as follows.

 AUTONUM 
The 95 Rules replaced rules attached to a definitive trust deed dated 29 September 1989 (the 89 Rules).  At that time the Thomson Scheme was known as the Singer Link-Miles Pension & Life Assurance Fund.  The definition of Final Pensionable Salary in the 89 Rules is exactly the same as in the rules applicable to Mr Munro.

 AUTONUM 
The 89 Rules replaced the original rules which had been adopted by a deed dated 6 June 1985 (the 85 Rules).  The relevant definitions in that document are as follows:

“ “Salary” means total earnings received during the twelve months ending on the previous 5th April …”

“ “Pensionable Salary” is calculated at 6th April and remains unchanged until the next 6th April and means Salary less 1.2 x the Basic State Pension taken to the lower multiple of £50 if not already a multiple of £50”

“ “Final Pensionable Salary” means the average of a Member’s last three Pensionable Salaries determined immediately preceding the date when a Member retires leaves service or attains Normal Retirement Date whichever first occurs.”

 AUTONUM 
Throughout the lifetime of the 85 Rules the calculation of Final Pensionable Salary was made in the way that Mr Munro argues it should have been, that is as the average of the highest three Pensionable Salaries without any apportionment for part years.

 AUTONUM 
When the 89 Rules came into force, containing a revised definition of Final Pensionable Salary, there was no change to the method of calculation.

 AUTONUM 
In July 1994, when a change in the Scheme’s administration took place (it was apparently transferred to an office in Crawley), the new administrators used the method of calculation which Mr Munro disputes.  The definition in the Scheme’s rules remained unchanged.  It remains so even after the adoption of the 95 Rules to which Mr Munro is subject.

 AUTONUM 
My office was initially told by the Trustee that:

“The definition of Final Pensionable Salary has been applied in the same way since the inception of the Scheme”.

 AUTONUM 
When, on investigation, it emerged that this was incorrect, my office was told:


“3.
The new administrator, once appointed in July 1994, simply carried out calculations of “Final Pensionable Salary” as and when they fell due as it considered the calculations should be carried out on its interpretation of the term as described in the booklet and the Rules.  This was not a situation where the new administrator looked back over previous calculations of Final Pensionable Salary.


4.
The issue you have raised about the new interpretation not applying to calculations made prior to the change is a valid one in the context of a decision to change the method of calculation.  But there was no such decision by the new administrator.”

 AUTONUM 
The Trustee went on to say that the earlier calculation method had no bearing on Mr Munro’s complaint as neither the definition, nor the calculation method had changed since he joined the Scheme .  It was also said that the present calculation method was consistent with the basis upon which employees’ contributions were calculated.

 AUTONUM 
My understanding of what is being said is that the new administrator simply read the rules in a different way to the previous one.  Not until now has anyone realised that the same wording has been interpreted differently according to the regime in place.  No-one has therefore tackled the question of which method of calculation is right.  The difficulty (the ramifications of which only need to be dealt with by me to the extent that past readings inform the calculation made in Mr Munro’s case) is that both interpretations cannot be correct.  Either the method of calculation used before 1994 is wrong, or the method of calculation used since 1994 is wrong.

CONCLUSIONS

 AUTONUM 
The matter at issue is whether, as Mr Munro understands, Pensionable Salary can only be taken at 6 April for the purpose of averaging to arrive at Final Pensionable Salary, or if it can be apportioned over part years, as the Trustee contends.  If the Trustee is right in its construction of the definition, then none of the Scheme’s history before Mr Munro’s entry to it is relevant.  (It might be that other members’ benefits would have been calculated incorrectly, but Mr Munro is not concerned with that).  

 AUTONUM 
Construing the relevant definition is not easy.  Pensionable Salary (or, more accurately, each of the three versions of it) at any time is a figure calculated as at a 6 April.  It is not a figure which expressly, or in fact, has any application other than as a fixed amount.  It is not earned (though it is derived from earnings).  It does not accrue.  It is not expressed as £x per annum, nor would it be thought of as that.  It is a purely notional figure, no more than a number which is to be entered into the pension calculation, and it seems to me strongly arguable that, in each case, Pensionable Salary has no meaning other than as the figure fixed on a 6 April.

 AUTONUM 
However, the Trustee’s construction of the Final Pensionable Salary definition gives each version of Pensionable Salary a daily value.  In effect the Trustee says that the averaging of Pensionable Salary over a three year period must require one to decide what Pensionable Salary was on every day of the three years, give it a value for that day almost as if it were being earned on that day, sum it and average it.  Its position is that such a definition is always notional, in any final salary pension scheme.

 AUTONUM 
To put the Trustees’ calculation in as plain terms as possible I shall take the example of a person with consecutive Pensionable Salaries of £w, £x, £y and £z retiring 101 days after a 6 April.  The Trustee says that it must ask itself what the Pensionable Salary is on every day in (at least) the preceding three years starting with the day immediately before retirement.  The answer on that day is “£z”.  In fact the answer would be £z for the preceding 99 days as well.  The answer for the 365 days before that would be “£y” and for the 365 days before that, “£x”.  Finally for 265 days the answer would have been “£w”.  There would be 1095 answers to be averaged and the calculation would be:

 (100z + 365y +365x + 265w) ( 1095.

This is reduced to the formula applied in Mr Munro’s case of:

(100z ( 365 + y + x + 265w ( 365) ( 3

 AUTONUM 
The Trustee correctly observes that the ten year period, during which the three year averaging can take place, is “immediately preceding” the date on which the calculation is made and that within the ten years the averaging must be done over “any three consecutive years”.  A literal construction of this last phrase, if it stood alone, would be that it is any three year period ending on any day.  This supports the daily averaging of Pensionable Salary.  There are, by an approximate reckoning, over 2,500 such three year periods within the ten years.  However, because there are only ten Pensionable Salaries it is not necessary to perform 2,500 calculations.  

 AUTONUM 
The words do not stand alone, however.  The literal interpretation in the preceding paragraph of the relevant part of the definition of Final Pensionable Salary appears to be at odds with the definitions of Pensionable Salary, since none of the latter has any evident meaning other than as an annual amount.  At heart, the dispute is whether, on any given day, a member’s Pensionable Salary is the amount determined at the previous 6 April, or 1/365th (in a non-leap year) of that amount.  

 AUTONUM 
In reaching a conclusion as to the meaning of the definitions it is permissible, and in this case necessary, to consider the background.  This includes, amongst other things, common pensions practice and administrative requirements.  In relation to the former, I am advised that where a salary figure is fixed annually it would not be usual for it to be apportioned in the way that the Trustee believes is required.  This point has been put to the Trustee.  Its response is that it is not unusual to apportion annual amounts, pointing to the Principal Civil Service Pension Scheme (PCSPS) as an example.  In my view, there is a clear difference between schemes, such as PCSPS, which relate pensionable pay to the days on which the pay is actually earned, and the Scheme, which on a single day fixes a figure related to past earnings.  (In fact the Trustee appears to have misunderstood the PCSPS definition, believing that it is averaged, whereas, ignoring detail, it is based on the pay actually received in whichever of the last three years of service gives the highest figure:  it is not averaged, nor based on fixed figures, nor determined over a rolling period).   As to administrative practicality, it seems to me broadly neutral which calculation is used, though the Trustee’s interpretation is somewhat more complex.  

 AUTONUM 
That said, the benefits resulting from the calculation preferred by Mr Munro will be higher, and so the use of that calculation for all members would be more costly.  Cost would only be relevant if a possible interpretation implied costs so great as to render the construction in fact inconceivable.  Over time, the use of the method that Mr Munro contends is correct would, if applied to all, serve to increase contribution rates.  It is not apparent that his interpretation is rendered inconceivable by the magnitude of potential cost, however.

 AUTONUM 
Other documents may shed light on the meaning of the relevant definitions.  In particular I have looked at the history of the Thomson Scheme to see what antecedent definitions were in place and whether there have been any changes, intentional or otherwise to the wording and/or effect of the relevant definitions.  Mr Munro is not subject to any of the earlier rules.  However, to the extent that they give context to the rules which do apply to him, it may be legitimate for me to consider them.

 AUTONUM 
The Trustee has put forward the view that the earlier rules are not relevant to Mr Munro and that I should not consider them.  The implication is that there is no ambiguity, and so I should not go behind the directly applicable definition.  The force of the this argument is lessened by the fact that consecutive administrators have interpreted the same wording in two different ways.  However, even independently of this evidence my opinion is that there is ambiguity and so I may consider the background of the earlier rules.  I can do so only in order to aid construction of the rules which do apply to Mr Munro and I consider this both proper and justified by the lack of clarity of the relevant definition.

 AUTONUM 
It is particularly significant that the definition of Final Pensionable Salary applicable to Mr Munro uses the same wording as that currently applicable to members who joined the Thomson Scheme under earlier rules.  What applies to them ought also to apply to him.

 AUTONUM 
The 85 Rules say:

““Final Pensionable Salary” means the average of a Member’s last three Pensionable Salaries determined immediately preceding the date when a Member retires leaves service or attains Normal Retirement Date whichever first occurs.” 

It seems to me beyond question that the definition of Final Pensionable Salary in the 85 Rules required the taking of an average of the Pensionable Salary figures fixed on the salary paid on 6 April in each of the three preceding years.  The Pensionable Salary before the relevant event was the one on the preceding 6 April, and so-on for the two before that.  The words “determined immediately” may be superfluous, but they do not permit a calculation such as was applied in Mr Munro’s case.  In my view there was, at that time, no scope for reasonable interpretation of the definition as permitting apportionment within part years either side of 6 April.  I note that in the Trustee’s explanation of its interpretation of the definition in issue, quoted in paragraph 11, it said that Mr Munro was wrong because amongst other things:

“There is no reference whatsoever to averaging any three Pensionable Salary figures.”


In the 85 Rules, there was.

 AUTONUM 
It was apparently accepted at the time of the adoption of the 89 Rules that they did not make any difference to the calculation.  When, in 1994, the method changed, it was not because of a deliberate reinterpretation.  It was an accidental consequence of a change in administrator.

 AUTONUM 
If the new administrator’s interpretation had been correct, it would have been equally correct at the time that the 89 Rules came into force.  Implicit in their decision, though no-one realised it, was that all Final Pensionable Salary calculations made from 1989 to 1994 were wrong and that the 89 Rules had brought about a change.  However, if that were so, the change would potentially have reduced benefits for those in active membership at the time.   Given that the 89 Rules’ definition is ambiguous, it cannot be right to interpret an ambiguous rule change in such a way as to potentially prejudice members benefits.  Even without ambiguity it is strongly arguable that prejudicing earned benefits would have been improper, and the rule amendment, if it had meant what it is now said to mean, would have been invalid.  I do not think that the 89 Rules could properly have been interpreted, at the time of their adoption, in the way that they now are.  If that is so, then they cannot now be construed in that way either.

 AUTONUM 
The definition applicable to Mr Munro is derived from (and the same as) that in the 89 Rules.

 AUTONUM 
The fact that Pensionable Salary fixed at 6 April is always related to pay in a preceding year suggests that it would be illogical to apportion it in a subsequent year as if it related to that year.  Further, and as already noted, common practice does not point towards such an apportionment where the definitions are similarly worded.

 AUTONUM 
The Trustee observed that the present method of calculation of Final Pensionable Salary was consistent with members only paying contributions on their most recent Pensionable Salary from the 6 April on which it is determined up to the date on which membership ends.  Whilst this is material, I do not regard it as of sufficient significance to cause me to reach a different view than that urged by Mr Munro.  I am advised that in defined benefit schemes such as this it is not uncommon for contributions to be based on salary definitions other than those on which benefits are based.  Indeed members commonly regard this as unfair where it is to their apparent disadvantage and have occasionally complained to my office about it.  But it is not improper for schemes to arrange matters in this way, and such complaints would not be upheld.

 AUTONUM 
Mr Munro has based part of his claim on what was said in documents other than the various rules, such as booklets, announcements and letters.  The Trustee has similarly referred to such documents in its support.  In particular the Trustee points out that the description of Final Pensionable Salary in the booklet given to Mr Munro when he joined the Scheme is consistent with the Trustee’s view of the way the calculation should be done.  Since the documents post-date the original version of the disputed definition they can reasonably be presumed to record the Trustee’s understanding of the rules rather than their proper interpretation.  To the extent that the documents support Mr Munro’s view this is likely to have resulted from accident rather than design.  In any event the announcements and booklets are not independently binding on either party.

 AUTONUM 
For the reasons given above I determine this dispute in Mr Munro’s favour.  In calculating his benefits, Final Pensionable Salary should be based on the highest average of three consecutive Pensionable Salaries determined as at a 6 April in each year, without apportionment for part years.  

DIRECTIONS

 AUTONUM 
I direct the Trustee:

(a)
within 28 days of the date of this Determination, to recalculate Mr Munro’s early retirement pension from the Thomson Scheme, as at 15 April 2000, by using Final Pensionable Salary as set out above;

(b)
to arrange for this recalculated pension, together with any appropriate increases awarded since 15 April 2000, to become payable with effect from 1 April 2002; and

(c)
at the same time to pay arrears of the difference between Mr Munro’s present early retirement pension from the Thomson Scheme and his recalculated pension from 15 April 2000 to 31 March 2002, plus simple interest from the due date of each instalment of such arrears to the actual date of payment, interest being payable on a daily basis at the base rate for the time being quoted by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

27 February 2002







- 6 -


