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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

	Complainant
	:
	Mr W G Barnes

	Employer
	:
	Devon County Council (Devon CC)

	Scheme
	:
	Local Government Pension Scheme

	Regulations
	:
	The Local Government superannuation Regulations 1986



	Amending Regulations
	:
	The Local Government Superannuation (Remuneration) Regulations 1992


THE COMPLAINT (dated 28 March 2001)
 AUTONUM 
Mr Barnes complained of maladministration by Devon CC in that it had declined to treat the benefit in kind of his leased car as remuneration under the terms of the Scheme.  He alleges that the maladministration caused injustice, in particular financial loss.

MATERIAL FACTS
 AUTONUM 
For a number of years Mr Barnes was employed by Devon CC and was a member of the Scheme.  His duties necessitated the use of a car which was provided by Devon CC by means of a leasing arrangement.

 AUTONUM 
Until 31 December 1992 the benefit of a leased car provided by a Local Government employer for an employee who was a member of the Scheme fell within the definition of “remuneration” in the Regulations governing the Scheme and was therefore pensionable.  Some Local Government employers had not told members that the benefit from their leased cars was pensionable and had neither deducted the correct contributions from their salaries nor contributed to the Scheme at the required level.

 AUTONUM 

The Amending Regulations came into force on 1 January 1993 and specifically excluded the value of a leased car from remuneration.  However they recognised that where a person had paid contributions in respect of a period including 31 December 1992 on remuneration which included a benefit of a car, then (subject to certain limitations) the benefit should have been included in remuneration for the purposes of the Regulations.  

 AUTONUM 
Members who, like Mr Barnes, had leased cars on or before 31 December 1992 and who had not had the benefit treated as pensionable had three months in which to appeal to the Secretary of State to have an assessment based on the value of their leased cars included in their remuneration for benefits and contributions purposes.  The three month period ended on 31 March 1993.  

 AUTONUM 
Devon CC:

· had not told its employees with leased cars that under the Regulations the benefit from their cars formed part of their remuneration and was pensionable;

· did not tell its employees about the Amending Regulations and their effect;

· did not tell employees whose benefit from leased cars was not treated as pensionable of their right to appeal to the Secretary of State, and the time limit for doing so.  

7. In 1998, Devon CC wrote to employees with leased cars to give them an opportunity to have the value of their leased cars included in their remuneration for benefit and contribution purposes.  The letter from Devon CC which I have seen (the Offer Letter) was not dated, simply bearing the word “Date” in that part of its stationery reserved for the date, but the Council believes the letter was sent to Mr Barnes in August 1998.  The first four paragraphs of the Offer Letter said:

“The County Council has recently reviewed the future scheme benefit entitlements of employees who had leased cars before 31 December 1992.

In April 1993 the Government changed the Regulations to confirm Devon’s own interpretation of the law that the value of a leased car did not count towards pensionable pay.  Employees who had driven a leased car prior to that date were however given an opportunity of three months in which to appeal to the Secretary of State against that restrictive ruling and it now seems that he allowed all the appeals he received.

The County Council recognises that that very many employees at that time were unaware of this opportunity.  It has therefore decided as a matter of fairness to grant retrospective requests from employees who want the value of the leased cars to be reflected in their scheme benefits when they retire.

This offer is accordingly addressed to you on the basis that you had a leased car at some time before 31 December 1992 and either still have or have recently had a leased car.  If you continue to have a leased car until you are within three years of retirement from County Council service its value would be added to your pensionable pay.  Equally, you would now be required to let me have an immediate lump-sum payment representing the pension contributions on the value of the vehicle throughout the period you have already enjoyed this facility and to continue to pay these contributions in the future.”

8.
After providing some general cost and benefit details the Offer Letter finished with the following three paragraphs:

“I do emphasise that these figures are for illustrative purposes only and an individual assessment would be necessary in every case.  Needless to say, these calculations will be very time-consuming and Hope [sic] you will not ask for further details unless you are seriously minded to proceed.

I also have to emphasise that there is no guarantee that the County Council will continue to operate the current, or any, car leasing scheme indefinitely.  You should certainly bear this consideration in mind in deciding whether or not you would benefit from the offer in this letter.

In any event, if I do not hear you [sic] by 30th November I will take no further action in this matter.”

The reference to 30 November was presumably to 1998.

9.
Mr Barnes wrote to Devon CC on 25 April 1999, explaining that as a result of Local Government reorganisation he was then employed by Plymouth City Council.  He:

· said he had recently spoken to Devon CC about including the value of his leased car as part of pensionable pay but had been told this was no longer possible because he had not responded to the Offer Letter by 30 November 1998;

· explained that Plymouth City Council had told its employees over age 50 that they could apply for early retirement and he was carefully considering that offer, and the leased car was an important issue;

· asked to be included in those applying to have the value of their leased cars treated as pensionable.” 

10.
Devon CC replied on 10 May 1999 declining to make an exception in his case.  He appealed, pointing out that he did not know when he received the Offer Letter, that it was undated, that he had not realised there was a three month registration period until he had spoken to Devon CC in April 1999 and that the only date in the letter was 30 November but no year was indicated.  Devon CC dismissed his appeal in a letter dated 13 October 1999.

11.
Eventually Mr Barnes appealed to the Secretary of State.  His appeal was again dismissed.  The Secretary of State’s decision letter dated 19 May 2000 contained the following:


“[The Secretary of State] finds that:




a)
…


b) 
the time-limited opportunity under the [Regulations] to lodge an appeal to allow the money value of your leased car to be treated as pensionable pay has expired and there are no current provisions allowing such an appeal;

c) [Devon CC] failed properly to notify you of your time-limited right of appeal and the procedure they subsequently adopted to remedy this was flawed; on the face of it this may amount to maladministration which has caused you financial loss or injustice; and


d)
there are no provisions in the [Regulations] to award compensation where claims are made that incorrect or inadequate information has been provided with regard to the [Scheme].  … [The] Secretary of State cannot direct [Devon CC] to act otherwise than in accordance with the [Regulations].  …”

12.
In its response to my enquiries Devon CC referred me to its letter of 13 October 1999 to Mr Barnes.

CONCLUSIONS

13.
It was Devon CC’s responsibility to provide Mr Barnes with basic information about his pension rights.  In 1993, Devon CC remained silent about the Amending Regulations and their effect on employees with leased cars.  This was maladministration as the Council later recognised when they attempted to find a solution.

14.
The result of Devon CC’s maladministration was that Mr Barnes’ remuneration for the purposes of the Scheme was significantly smaller than it should have been, thereby reducing the value of his benefits on retirement or earlier death.

15.
I am uncertain what power the County Council thought it had to offer further rights of appeal in 1998.  In any event the effect so far as Mr Barnes was concerned was that their action failed to undo any harm caused by their earlier maladministration.  

16.
Because of the maladministration in 1993 I uphold Mr Barnes’ complaint.  My directions follow.

DIRECTIONS

17.
Within four weeks of the date of this Determination Devon CC shall make a lump sum payment to Mr Barnes as at the date of his retirement, 30 September 1999, plus interest.  The lump sum shall be equal in value to the additional retirement benefits which would have become payable to Mr Barnes had the value of his leased car as a benefit in kind been added to his remuneration for the purpose of calculating his retirement benefits.  Interest shall be calculated on a daily basis from 30 September 1999 to the date of actual payment at the base rate quoted from time to time by the reference banks.  From the resultant figure shall be deducted an amount equal to the additional contributions Mr Barnes would have paid to the Scheme, excluding interest, had the value of his leased car as a benefit in kind been added to his remuneration.  
DAVID LAVERICK

Pensions Ombudsman

19 March 2002
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