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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
R Winfield

Scheme
:
Renault VI United Kingdom Limited Pension Plan 

Respondents  1
:
Renault Trucks UK Ltd, formerly Renault VI United Kingdom Ltd (Renault)

                        2
:
The trustees of the Scheme (the Trustees)

                        3
:
William M Mercer Limited (Mercer)

THE COMPLAINT (dated 25 March 2001)
 AUTONUM 
Mr Winfield alleged maladministration on the part of the Respondents. In particular, he alleged that :

(a) He was wrongfully denied the right to take an immediate early retirement pension without actuarial reduction.

(b) He was informed that, if he did not take an immediate pension, any early retirement pension taken subsequently would have a more severe actuarial reduction factor applied than the factor which had been published to the members.

(c) The Trustees failed to disclose changes to the Scheme Rules within the time limits set out in the Disclosure of Information regulations, and Mercer failed to notify this breach to the Occupational Pensions Regulatory Authority (OPRA)

He said that this alleged maladministration resulted in injustice because his pension expectation has been reduced.

MATERIAL FACTS

General background

 AUTONUM 
Mr Winfield was made redundant by Renault on 31 August 2000 at the age of 55. Earlier in August, Scheme benefit figures had been calculated by Mercer on behalf of the Trustees, assuming early retirement either immediately, on 1 September 2000, or at age 60 in November 2004. 

 AUTONUM 
On 16 August Mr Winfield’s adviser, Mr Baker, wrote to Renault and the Trustees stating that the actuarial reduction applying to the immediate early retirement pension was “severe and [not] in accordance with published custom and practice.” He said that he believed that, when earlier large-scale redundancies took place in 1993, actuarial reductions had not been applied. Mr Baker also recorded that there was uncertainty regarding the reduction to be applied if Mr Winfield elected at first to defer taking his pension until age 65 (deferred pension) but, later, decided to take it before his 65th birthday.

 AUTONUM 
On 17 August Renault replied stating that, since 1994, no special pension provisions had been made for staff being made redundant. After discussions with representatives of the Trustees, it had been decided that no revised offer would be made to Mr Winfield.

 AUTONUM 
This decision was confirmed on 4 September 2000 by the Chief Executive of Renault VI United Kingdom Ltd. Mr Winfield then invoked the Scheme’s Internal Dispute Resolution (IDR) Procedure.  

 AUTONUM 
Mr Winfield’s complaints were as follows :

(a) If the 1993 redundancy concessions had not been a “one off” arrangement, he should also be entitled to an unreduced pension. He alleged that similar concessions had been applied before 1993 and so awarding unreduced pensions on redundancy was “custom and practice”. 

(b) The actuarial reductions applying to deferred pensions were not in accordance with the provisions of the members’ booklet, which stated that these would be the same as applied when members retired early from active service. The section of the booklet dealing with retirals from active service stated that a reduction of 1/3% would apply for each month by which the member’s retirement date preceded his normal retirement date. Mr Winfield said that he had recently become aware of a rule change on 3 April 1997 which allowed the trustees to determine the amount of actuarial reduction applying to early retirement pensions, but this change should not be enforced because it had not been conveyed to the members and was not reflected in the 1998 version of the booklet (in force when he was made redundant) which said that it incorporated all amendments up to 6 April 1997. 

 AUTONUM 
Mr Winfield’s complaint that the 1997 rules changes had not been notified to the members was upheld. However, the Trustees considered that what he required amounted to an augmentation of his benefits, which was not approved. He then referred the matter to my predecessor and added the complaint against Mercer summarised in paragraph 1(c) above, which had not been considered under the IDR Procedure.

 AUTONUM 
Mr Winfield has not yet taken retirement benefits. The parties await my Determination of his complaints.

The provisions of the Scheme rules etc 

 AUTONUM 
Clause 11 of the Trust Deed states :


“The Principal Company may at any time and from time to time by deed with the consent of the Trustees alter or add to the provisions of the Trust Deed and Rules and any such alteration or addition may take effect retrospectively.” 

 AUTONUM 
Clause 19(a)(i) of the Trust Deed provides that :

“At the request of the Principal Company the Trustees shall (but subject to the payment to the Scheme of any additional contributions which the Actuary determines to be necessary) increase all or any of the pensions and other benefits payable under the Scheme.”

 AUTONUM 
Until 3 April 1997 Scheme Rule 7(b) provided that :


“A Member who retires from service on or after attainment of age 55 years in the case of a male but before Normal Retirement Date may elect to receive an immediate yearly pension equal to the deferred yearly pension to which he would otherwise have become entitled reduced by one-third of one per cent for each complete month by which the date of commencement of the pension precedes Normal Retirement Date.”

 AUTONUM 
Until 3 April 1997 Scheme Rule 16(d) provided that :

“A member who became entitled to a deferred yearly pension on leaving Service may at any time on or after the attainment of the age of 55 years in the case of a male elect to receive in lieu of such deferred yearly pension an immediate yearly pension equal to such deferred yearly pension but reduced by one-third of one per cent for each month by which the date of commencement of the pension precedes Normal Retirement Date.”

 AUTONUM 
Following advice from the Scheme’s actuary in August 1996, and after consultation with the Trustees’ legal advisers, the Scheme rules were changed by a trust deed dated 3 April 1997. This trust deed replaced the provision for a 1/3% per month early retirement reduction contained within Rules 7(b) and 16(d) with the following provisions : 


Rule 7(b)

“The pension will then be reduced for early payment on a basis agreed between the Principal Company and the Trustees after considering the Actuary’s advice.” 


Rule 16(d)

“The pension will be revalued up to the date of retirement in accordance with the Revaluation Laws, but will be reduced … by an amount determined by the Principal Company and the Trustees having taken the advice of the Actuary.”   

 AUTONUM 
The version of the members’ booklet in use at the date of Mr Winfield’s redundancy stated, with regard to early retirement from active service :


“Your Early Retirement pension … will be subject to a reduction factor because you are retiring early and … will therefore have to be paid for a longer period … [it] will be reduced [by] 1/3% for each month by which your retirement precedes age 65.”


and with regard to early retirement after leaving pensionable service :


“You can choose to start taking [your deferred pension] at any time following your 50th birthday, but it will be reduced in the same way as an Early Retirement Pension (and subject to the Company’s consent before age 60)”.    

Further background details

 AUTONUM 
The Stage 1 decision under the IDR Procedure was :

(a) The Trustees had confirmed that the Scheme’s Trust Deed and Rules contain no provision obligating them to confer on members enhanced benefits on redundancy. Consequently the complaint should be addressed to Renault rather than to the Trustees.

(b) The Trustees had confirmed that Mr Winfield was correct when he said that the April 1997 rule change had not been conveyed to the members. Consequently, his complaint was upheld in this respect. He should consider making a formal application to the Trustees for consideration of his specific case, if he had not already done so.   

 AUTONUM 
Mr Winfield remained dissatisfied, and asked Mr Baker to represent him at Stage 2 of the IDR Procedure. With regard to the two parts of the complaint, Mr Baker added :

(a) The Trustees are responsible for notifications to members. The members were told when concessions would be applied but the Trustees appeared to see no need to inform them when the concessions are withdrawn. A precedent had been created by the conduct of the Trustees and Renault since 1988 of granting pension concessions on group redundancies, but that :

“The policy now has changed to making selective redundancies from time to time. No notice has been given by the Trustees of this new policy which affects the terms of members’ benefits and therefore the policy cannot be enforced.”

(b) According to the members’ booklet, Mr Winfield could expect to receive at age 60 a pension of 80% of his full pension at 65, but the April 1997 Rule amendment would have the effect of reducing this to 63.1%. If he had left employment of his own volition he would have had a possible defence of detrimental reliance on the terms set out in his booklet. The rule change could not be enforced because the Trustees had failed to communicate it to the members.

 AUTONUM 
The Stage 2 decision of the Trustees was that they were obliged to follow the Scheme Rules. They said that if there is a difference between the Rules and the booklet, the Rules prevail. The Trustees could not approve what would amount to an augmentation of benefits; any augmentations had to be approved and paid for by Renault. The current actuarial reductions applying to deferred pensions were approved at a meeting of the Trustees on 13 October 1999 based on actuarial advice. They said that it was “unfortunate” that this change had not been communicated to the members and accepted that there had been a breakdown in communication.

The responses to the complaint

 AUTONUM 
Mercer said that it appeared that the only complaint against it was that it had breached its duty to inform OPRA of the failure by the Trustees to communicate a change to the Scheme. Mercer said that this duty fell on the appointed actuary and not on his employer, and so the complaint against it was invalid. However, it offered the view that such a failure could not amount to maladministration because reporting to a statutory authority is not part of administering a pension scheme.

 AUTONUM 
Mr Baker said that Mercer had been involved both in the drafting of the disputed rule change and in the preparation of the revised table of actuarial reductions which was approved after the Trustees exercised the discretionary powers conferred on them by the new rule. However, Mercer had failed in its duty when it did not ensure that the Trustees were told of the need to communicate the rule change. 

 AUTONUM 
Mr Baker then also alleged that Mercer had failed to comply with a request for a copy of the Scheme accounts and should name the actuary so that complaints could be made against him. Mercer said that it was unaware of a request for a copy of the accounts. It confirmed that the accounts will disclose the identity of the actuary at the appropriate time, although that person was no longer a Mercer employee.

 AUTONUM 
Mr Baker subsequently accepted that he had made no direct request for the accounts either to Mercer or to the Trustees. References to the accounts being required were raised only in correspondence relating to this investigation. 

 AUTONUM 
The Trustees repeated what they said at Stage 2 of the IDR Procedure. They added that they accepted that they had breached the Disclosure requirements, but did not accept that it followed from this that the disputed rule change should not apply.

 AUTONUM 
The Trustees submitted a copy of the letter from Mercer, dated 8 October 1999, proposing the change to the early retirement factors applying to deferred pensions. Mercer explained that “the early retirement pension must be actuarially equivalent in value to the member’s alternative deferred pension payable from Normal Retirement Date.” The Trustees also submitted a copy of the minutes of their meeting at which the proposed new scale of factors was approved. 

 AUTONUM 
The Trustees later explained to my investigator that the pre-1997 wording of rule 16(d) could have been construed to give the members concerned benefits which were unduly generous (deferred benefits revalued to normal retirement date before being reduced by 1/3% per month). It was felt that this did not reflect the true intention of the parties and the rule was consequently amended. 

 AUTONUM 
Although of no direct relevance to the complaint, the Trustees explained that 1/3% per month reductions were still being applied on retirement from active service. 

 AUTONUM 
Renault said that it recognised no duty by the Trustees to communicate on its behalf (i.e. with regard to the supposed “withdrawal” of early retirement concessions) and so it appeared unnecessary for it to comment further with regard to this part of the complaint. Furthermore, it understood that the obligation to communicate rule changes is placed on the Trustees, and so it had nothing more to add about this either. The question of granting Mr Winfield a pension enhancement on redundancy was a contractual matter which he had already raised (unsuccessfully) through the appropriate grievance procedures. The company’s position rested with the letter dated 4 September 2000 from its Chief Executive.  

 AUTONUM 
Subsequently, Mr Winfield submitted that, because of the alleged misinformation contained in the members’ booklet regarding early retirement reductions applying to deferred pensions, an estoppel by convention had arisen whereby the Trustees and Renault were prevented from asserting the conditions set out in the Scheme rules. Alternatively or additionally, he said that in agreeing to the 1997 rules change the Trustees had failed to meet their fiduciary duty to act in the best interests of the members, including himself, and therefore that the exercise of the power of amendment should be set aside.

CONCLUSIONS
 AUTONUM 
I do not uphold the complaints against Mercer. That is not to say that I accept their argument that Mr Winfield’s complaint of breach of duty to report to OPRA is invalid, but I agree that Mr Winfield suffered no resulting injustice. The complaint about alleged failure to supply copies of the Scheme accounts was added later, but Mr Baker now accepts that no such request was made before this investigation started. I understand that steps are now being taken to provide Mr Baker and Mr Winfield with the information they require.

 AUTONUM 
I now turn to part (a) of Mr Winfield’s complaint; namely, that he should have been awarded an immediate, unreduced, early retirement pension with effect from the date of his redundancy. Renault submitted that this was a contractual matter, which had been disposed of by its Chief Executive in his letter of 4 September 2000.

 AUTONUM 
Mr Winfield does not dispute that the Scheme members’ booklet states that a reduction of 1/3% per month will be applied to pensions awarded to members retiring from active service before normal retirement date. He also does not dispute that the Scheme Rules provide for early retirement pensions to be actuarially reduced. Consequently, what he seeks is an augmentation of his rightful Scheme entitlement. 

 AUTONUM 
If Renault and/or the Trustees had made an explicit representation to Mr Winfield that, in the event of his redundancy on or after any specific age, he would be entitled to receive an immediate early retirement pension without an actuarial reduction being applied, and this representation had formed the basis of subsequent dealings between them, then they might have been prevented from later denying this if Mr Winfield had acted to his detriment on that representation. That is not the situation applying here. To the extent that explicit representations were made to him (i.e. in his members’ booklet) these were to the effect that a reduction of 1/3% per month would be applied. 

 AUTONUM 
Mr Winfield does not allege that he has been treated any worse than other employees made redundant since 1994, because he does not dispute the statement by Renault that no augmentations have been granted since then. I am unable to interfere with Renault’s ability to make such additional contractual payments in compensation for termination of employment as it may choose from time to time.    

 AUTONUM 
I do not uphold this part of his complaint against either Renault or the Trustees.      

 AUTONUM 
Finally, I turn to part (b) of Mr Winfield’s complaint, regarding the early retirement reduction to be applied to deferred pensions. The Trustees were correct when they told Mr Winfield that the provisions of the Scheme rules take precedence over the members’ booklet. They have acknowledged maladministration in omitting to notify the members of the 1997 Rule change. I disagree with Mr Baker’s submission that this omission meant that the rule change could not be “enforced”.

 AUTONUM 
If Mr Winfield had been able to demonstrate that he had relied to his detriment on incorrect statements contained within the members’ booklet then it might have been appropriate to require that he be compensated for any resulting financial loss. However, once again that is not the case here. Mr Winfield was made redundant; he did not choose to leave employment and then elect to defer taking his retirement benefits in reliance upon misleading information. Before his redundancy took effect he was provided with retirement benefit figures calculated correctly in accordance with the Scheme rules.  

 AUTONUM 
Mr Winfield has drawn my attention to the doctrine of estoppel by convention and in particular to the case of ITN v Ward [1997] PLR 13, where Laddie J indicated that the essential ingredient for such estoppel to apply were:

· An agreed assumption by all relevant parties as to a state of facts or the law

· All relevant parties acted on the basis of that assumption

· It would be unconscionable for one party to renege

Mr Winfield submits that the statements in the members’ booklet satisfy this requirement and that he assumed them to be correct.  I do not agree - there is no evidence that any party other than Mr Whitfield operated on the assumption on which he relied.

 AUTONUM 
Mr Winfield has also claimed that in agreeing to the 1997 rules change the Trustees were not acting in the best interests of the members and so the exercise of the amendment should be set aside. The essential requirement is that trustees should address themselves to the question what is fair and equitable in the circumstances.  The weight to be given to one factor as against another is for them. They might then reach a decision which appears to prefer the claims of one interest – perhaps the employer – over others, but provided they have given proper consideration to the relevant facts, and have not acted unlawfully or in breach of trust, then their decision will normally be safe from criticism.

 AUTONUM 
In this case, the Trustees were advised that Scheme rule 16(d) could be interpreted as conferring a right to an unreasonably (and unintentionally) generous level of benefits, and that this could have long term implications for the funding security of other members’ benefits. After taking legal and actuarial advice they agreed an amendment to the rules which they understood would have the effect of providing benefits of broadly equal value to the notional value of the benefits at normal retirement date. They were entitled to rely on that advice. I agree with the Trustees that Mr Winfield, who was not a deferred member when the April 1997 rule amendment was made, did not have an accrued right to benefits on the pre – April 1997 basis applying to deferred members, so nothing was taken away from him.

 AUTONUM 
I do not uphold this part of Mr Winfield’s complaint against either Renault or the Trustees.  
DAVID LAVERICK

Pensions Ombudsman

16 August 2002

- 11 -


