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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr N D Ashton

Scheme
:
Scott Anglia Holdings Limited Retirement & Death Benefits Scheme

Respondent
:
Scottish Equitable plc (Scottish Equitable)

THE COMPLAINT (dated 15 March 2001)

1. Mr Ashton alleges, through his advisor, Brecondale Life Pension Mortgage & Investment Services (Brecondale), that there were unnecessary and unacceptable delays by Scottish Equitable in dealing with the transfer of his benefits from the Scheme.  He claims that he has suffered an injustice as a consequence of the alleged maladministration.  

MATERIAL FACTS

2. Mr Ashton was a member of the Scheme, a small self administered pension arrangement, which started to wind up in 1996 following the sale of Scott Anglia Holdings Limited, the company he co-owned.  Mr Ashton was also a trustee of the Scheme.

3. A report prepared by Brecondale in September 1996 detailed the following relevant points

3.1. After the assets of the Scheme were divided and apportioned into individual accounts, following the winding up of the Scheme, it was intended that all individual accounts would be transferred into personal pension plans.

3.2. It was desirable for Mr Ashton, and his wife, to remove their individual accounts from the Scheme and transfer them to personal pension plans.

3.3. It made good sense to keep the Mr Ashton’s personal pension with Scottish Equitable as this would minimise any charges imposed on the transfer.

3.4. A personal pension for Mr Ashton had already been established with Scottish Equitable utilising contributions in respect of earnings from another source.  

4. The minutes of the meeting of the trustees of the Scheme (the Trustees) held on 27 September 1996, recorded the Scottish Equitable representative present at the meeting as stating that the time scale for completing the actuarial valuation report for the Scheme would be between six to eight weeks once Scottish Equitable received all the necessary and complete information.

5. A chronological account of the salient events from October 1996 and July 1998, when Mr Ashton’s benefits were transferred to his personal pension plan, is set out below.

31 October 1996
Brecondale sent Scottish Equitable accounts for actuarial report and GN11 Test.

17 January 1997
Scottish Equitable confirmed to Brecondale that the proposed transfer for Mr Ashton would pass the GN11 Test and that work on the triennial actuarial valuation report would commence within two weeks, but audited accounts were required.

17 March 1997
Brecondale sent audited accounts to Scottish Equitable.

26 March 1997
Scottish Equitable raised some queries.

24 April 1997
Brecondale provided answers to the queries.

2 July 1997
Scottish Equitable sent Brecondale another list of outstanding requirements.

25 July 1997
Scottish Equitable sent Brecondale a copy of a letter from the Pension Schemes Office (PSO) advising that the triennial actuarial valuation report must be with PSO by 11 September 1997 (later changed to 1 October 1997).

September 1997
Further information requested by Scottish Equitable.

22 September 1997
Mr Ashton received a letter from PSO stating that the actuarial report for the Scheme is outstanding.

28 September 1997
Mr D H Kennedy, a member and a trustee of the Scheme, died.

October 1997
Scottish Equitable completed and sent actuarial report to PSO.

31 October 1997
Mr Ashton was informed that he could not proceed with the transfer of his benefits from the Scheme as new PSO rules came into effect on 1 September 1997, which would require a further GN11 test and written approval by PSO.

20 April 1998
Scottish Equitable confirmed that the transfer could proceed.

May to July 1998
Various communications took place between Brecondale and Scottish Equitable to try to obtain tax free cash certification for Mr Ashton.

13 July 1998
Scottish Equitable confirmed a tax free cash figure and transfer proceeds with monies invested in Scottish Equitable’s Global and Security Plus 97.5% funds.

6. Brecondale says:

6.1. The main problem was that it took Scottish Equitable a year to produce the triennial actuarial report.

6.2. Had Scottish Equitable asked for all outstanding requirements at the outset, these could have been provided in a timely manner.

6.3. Mr Ashton was unable to transfer his benefits from the Scheme until the triennial actuarial report and GN11 test had been completed.

6.4. By the time the actuarial report was completed, Mr Kennedy had died and the PSO rules had changed to require pre-certification for transfers to personal pension plans.

6.5. It would appear that a couple of months had passed before Scottish Equitable had put in a request for the PSO to approve Mr Ashton’s transfer and a further four months before approval was granted.

6.6. Mr Ashton had selected a more aggressive investment approach for his personal pension plan investments, compared with the investment approach taken by the Scheme.

6.7. Prior to Mr Kennedy’s death other scheme members were influencing and controlling a more conservative investment approach by investing in the Scottish Equitable’s with-profits fund.  

6.8. Mr Ashton has suffered a significant loss between Apri11997 and June 1998, by comparing the investment performance of Scottish Equitable’s with-profit fund with the performance in the Global and the Security Plus 97.5% funds split 50/50 for that period.  

7. Scottish Equitable responded

7.1. With hindsight some of the work could have been done more quickly, but Scottish Equitable did not believe that this was directly relevant to Mr Ashton’s concerns.

7.2. Investment funds available under Scottish Equitable’s personal pension plan are the same as those available under the Scheme; therefore the Trustees could have invested in Scottish Equitable’s Global and/or Security Plus 97.5% funds.

7.3. It is questionable why Mr Ashton had not raised with the other Trustees his concerns about the Scheme’s investment, and his failure to do so makes him a victim of his own actions.  

8. With regard to Scottish Equitable’s accusation that Mr Ashton could have pursued a more aggressive investment policy, whilst he was a member of the Scheme, and that it was his own fault that he failed to do so, he has stated

8.1. The fund was in the most part held jointly, between four Trustees, and therefore any investment policy had to be agreed by all of them.

8.2. The senior Trustee had the largest ‘pot’ and expected to retire in a few years time.

8.3. He had made strong representations at annual meetings to the effect that he was unhappy with the investment returns of the Scheme under the relatively cautious investment policies, but was overruled by the senior Trustees, who wished to continue a more cautious approach, as they were close to retirement.

8.4. His representations about the investment of the Scheme were minuted and Scottish Equitable should be aware of this.

9. Mr Ashton started to receive an income draw-down as from November 1998 and had also taken a tax free cash sum in December 1998 in respect of the benefits from his personal pension plan.  In addition, in February 1999 Scottish Equitable sent Bracondale a cheque for £1,000 for Mr Ashton as a gesture of goodwill for the inconvenience he has suffered.  The cheque was retained by Bracondale.

10. In response to enquiries by my investigator, Scottish Equitable says that it is not possible to say exactly what the transfer value for Mr Ashton would have been in April 1997 as only part of the assets of the Scheme are invested with Scottish Equitable in its with-profits fund.  Scottish Equitable states the accounts for September 1996 and 1997, shows Mr Ashton’s total fund to be £192,446 and £208,871, respectively.  This represents an investment return of £8.53% during that year.  Assuming that this return was uniformly spread over that year, his estimated fund as at April 1997 would be £202,022.  Scottish Equitable has calculated that if this transfer value was invested in its Global and Security Plus 97.5% funds, split 50/50, in April 1997, the emerging value at 15 June 1998 would have been £249,998.

11. Bracondale states that its own calculation of Mr Ashton’s total fund as at April 1997 shows the figure to be £219,152.  This figure is arrived by discounting the actual transfer value as at June 1998 of £236,684 based on a rate of 8% per annum, the assumed growth rate of the with-profits fund, back to April 1997.   Projecting the figure of £219,152 forward to June 1998 based on a rate of 23.74%, the investment rate achieved by the Global and Security Plus 97.5% funds, gives a fund value of £271,178.   

12. In response to my Preliminary Conclusions of Mr Ashton’s complaint, Scottish Equitable states that Mr Ashton claims that he wanted to change the investment strategy of the Scheme but he could not do so.  Scottish Equitable claims that there is no concrete evidence to substantiate this.  Scottish Equitable adds that if Mr Ashton, and his wife as co-trustee, had objected to the investment strategy of the Scheme, there would not have been unanimous agreement.  Scottish Equitable pointed out that as not all of the assets of the Scheme was targeted for the senior trustees, the balance could have been invested as Mr Ashton wished.   

CONCLUSIONS

13. The reasons for Scottish Equitable’s delay in transferring Mr Ashton’s benefits are the time taken in completing the triennial actuarial valuation report, the changes as a result of the PSO’s new rules and Mr Kennedy’s death.  In my view, it was not reasonable for Scottish Equitable to have taken nearly a year to complete an actuarial valuation for a scheme consisting of just four members.   Scottish Equitable’s representative at the Trustees’ meeting in September 1996 had stated that the actuarial valuation for the Scheme would take between six to eight weeks to complete provided all necessary and completed information was available (see paragraph 4), which is a reasonable time scale.  

14. Scottish Equitable has admitted that the work could have been done more quickly and has not claimed that the delay in completing the actuarial valuation for the Scheme was due to any delay on the part of the Trustees or Brecondale in providing it with all the necessary and completed information.  In my opinion, Scottish Equitable could and should have completed the actuarial valuation in early 1997 at the very latest.  Brecondale has stated that the period of the delay was between April 1997 and June 1998, and I do not disagree with this.  If Mr Ashton’s benefits from the Scheme had been transferred in April 1997, this would have been before the new PSO rules came into effect and Mr Kennedy’s death.  I agree that there was an unacceptable delay on the part of Scottish Equitable in dealing with the transfer of Mr Ashton’s benefits, and this constitutes maladministration.   

15. Did that maladministration result in any financial loss to Mr Ashton.  Mr Ashton says that he had selected a more aggressive investment approach (ie the Global and Security Plus 97.5% funds) for his personal pension plan, compared with the more cautious investment approach (ie with-profits fund) taken by the Scheme, and claims that as a consequence of the delay in transferring his benefits he has suffered financial loss.  Scottish Equitable argues that the Global and Security Plus 97.5% funds were available to the Trustees for investment of the Scheme assets, and that it was not necessary for Mr Ashton to wait until his benefits were transferred to his personal pension plan to invest in these funds.  Whilst I accept that the Trustees had the option to invest in these funds, I also agree that the assets of the Scheme were in the most part held jointly by the Trustees and any investment policy had to be agreed by all of them.  Because the two senior Trustees, who held the larger share of the Scheme assets, were close to retirement, they wished the assets to be invested in a fund that provided certain guarantees such as the with-profits fund.

16. Scottish Equitable, in response to my Preliminary Conclusions to the complaint, has reiterated that there is no evidence to show that Mr Ashton had objected to the investment strategy of the Scheme.  However, in my view, the issue here is not what funds the Trustees would or would not have invested in, but the funds Mr Ashton would have invested in once his benefits were transferred from the Scheme to his personal pension plan.  It is clear from the evidence that Mr Ashton had been paying contributions into his personal pension plan prior to the transfer of his benefits from the Scheme which were being invested in Scottish Equitable’s Global and Security Plus 97.5% funds.  In addition, his benefits from the Scheme once transferred were also invested in these funds.  Brecondale claims the investment performances of the Global and Security Plus 97.5% funds were substantial better than the performance of the with-profits fund, between April 1997 and June 1998, and Scottish Equitable has not argued against this.  This point is clearly demonstrated by the fact that the estimated value of Mr Ashton’s fund, as calculated by Scottish Equitable, would have been £249,998, instead of £236,684, in June 1998 if his benefits from the Scheme had been transferred to his personal pension plan in April 1997.  I therefore find that, as a consequence of Scottish Equitable’s delay, Mr Ashton has suffered injustice in that the value of his personal pension plan in June 1998 would have been higher had his benefits been transferred from the Scheme in April 1997.  Consequently, I uphold the complaint against Scottish Equitable.

17. Brecondale has argued that the estimated value of Mr Ashton’s fund should be £271,178 and not £249,998 as calculated by Scottish Equitable.  I would agree with Brecondale’s calculation if the whole of the fund was invested in Scottish Equitable’s with-profits fund but it was not.  Clearly Scottish Equitable cannot be held responsible for the investment performance of that part of the fund not invested in its with-profits fund.  I therefore do not agree with Brecondale that the estimated value of Mr Ashton’s fund should be £271,178.  

DIRECTIONS

18. Within 28 days of the date of this Determination, Scottish Equitable shall pay the sum of £13,314 (£249,998 minus £236,684) plus interest into the funds or increase the value of the funds held on behalf of Mr Ashton by a similar amount.

19. The interest referred to in paragraph 15 above shall be calculated from June 1998 to the present and based on the base rate for the time being quoted by the reference banks.

20. Scottish Equitable has paid £1,000 as a gesture of goodwill for the inconvenience Mr Ashton may have suffered.  I consider this adequate compensation for the distress and inconvenience he has suffered as a consequence of Scottish Equitable’s maladministration, and therefore make no further direction on this matter.  
DAVID LAVERICK

Pensions Ombudsman

19 April 2002
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