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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs RA Evans

Scheme
:
Local Government Pension Scheme

Employer/ Administrator
:
London Borough of Harrow (Harrow)

THE COMPLAINT (dated 12 April 2001)

1. Mrs Evans has complained of injustice as a consequence of maladministration on the part of Harrow in not awarding her correct entitlement under the Personal Injury Allowance Scheme or the Local Government (Discretionary Payments) Regulations 1996.

Local Government (Discretionary Payments) Regulations 1996

2. Part V covers Injury Allowances, etc.  In Part V, Regulation 34 provides,

“Loss of employment through permanent incapacity
(1) If-

(a) as a result of anything he was required to do in carrying out his work a person who is employed in a relevant employment-

(i) sustains an injury; or

(ii) contracts a disease; and

(b) he ceases to be employed in that or any other relevant employment as a result of an incapacity which is likely to be permanent and was caused by the injury or disease,

he shall be entitled to an annual allowance not exceeding 85 per cent.  of his annual rate of remuneration in respect of the employment when he ceased to be employed.”

Harrow Scheme for Pay and Conditions of Service (October 1996)

3. The purpose of the scheme is to provide,

“…for an additional allowance to be paid to employees who become incapacitated for work be reason of an injury sustained or disease contracted in the actual discharge of their duties and specifically attributable to the nature of those duties.”

4. Harrow approved,

“The setting up of an Insurance Fund financed from the unforeseen Contingency Provision, to finance the scheme, into which the premiums are paid annually at the rate of £1 per capita and the amount accumulated if no claims arise in any one year.  Any balance of the fund to be invested internally with accruing interest being compounded.”

5. The scheme provides,

“If an employee (full-time or part-time) becomes incapacitated for work by reason of an injury sustained or a disease contracted in the actual discharge of his duty and specifically attributable to the nature of his duties, (and not being wholly or mainly due to or seriously aggravated by his own serious and culpable negligence or misconduct), the following provisions shall apply:-

1. An allowance under the appropriate sickness payments scheme shall be paid to him by the Council at the rate of full salary or wages (less National Insurance or Industrial Injuries benefit receivable) for a period not exceeding twelve months from the date when the injury or disease occurred.

2. If the employee concerned becomes totally and permanently incapacitated the following allowances shall be paid on his ceasing to be employed:-

(a) any retirement pension or retirement grant payable from the superannuation fund to which he is entitled; and

(b) a special allowance of an amount not exceeding the sum which when added to any retirement pension, retirement grant, National Insurance or Industrial Injuries benefit or allowances and any other right to benefit or compensation in the aggregate would equal the superannuable rate of pay (including any automatic increments of salary or wage awards that the employee would normally have received) of the position held by the employee concerned at the time when the injury or disease occurred…

8. In addition to the payments already provided for in this Scheme the Council may in their discretion make a grant up to a limit of £1,221 in respect of personal distress or inconvenience, or of increased disbursements, or both, arising out of the injury or disease and may require the grant to be offset against any compensation recoverable.”

The Local Government Pension Scheme Regulations 1995

6. Regulation D7 provides,

“Early entitlement to retirement benefits: ill-health

(1) Subject to the following provisions of this Part, where a member who ceases to hold a local government employment-

(a) has a statutory pension entitlement, and

(b) is incapable of discharging efficiently the duties of that employment by reason of permanent ill-health or infirmity of mind or body,

he is entitled-

(i) to a standard retirement pension, and

(ii) to a standard retirement grant,

which are payable immediately on his ceasing to hold that employment.”

Background

7. In January 1996 Mrs Evans fell over a cardboard box at work.  The accident report completed at the time records that she suffered a swollen left knee, a grazed right knee, pressure burns to her right hand and elbow and a jarred neck.  Mrs Evans was sent home and advised to consult her GP.  She did not return to work after this.

8. On 29 February 1996 Harrow wrote to Mrs Evans asking her to attend a meeting on 7 March 1996 to discuss a possible referral to the Council’s Occupational Health Adviser.  Following this meeting Harrow wrote to Mrs Evans again, confirming that she would not be referred to the occupational health adviser but that they would meet with her again after her appointment with her consultant.

9. On 18 June 1996 Mrs Evans’ union representative wrote to Harrow to make a claim under the Council’s Personal Injury Allowance Scheme, paragraph 8.  He pointed out that in an attempt to facilitate her return to work Mrs Evans had visited an osteopath at her own expense.  Mrs Evans was awarded £200 in August 1996.

10. Harrow wrote to Mrs Evans again on 20 June 1996 to arrange another meeting to discuss referral to their Occupational Health Adviser, Dr Ross.  An appointment with Dr Ross was arranged for 9 July 1996.  Harrow wrote to Dr Ross on 3 July 1996 explaining,

“[Mrs Evans] has been absent from work due to an industrial injury since 30th January 1996, and has been referred by her G.P to a consultant.  Following a recent visit the consultant has indicated that there is soft tissue aggravation around the neck vertebrae and an Osteophyte has formed.  Several options for treatment have been outlined, the most drastic of which is surgery.  [Mrs Evans] is understandably concerned and anxious about this and the possible effect on her continued employment.

I would therefore be grateful if you would give me your advice on the following:

1. If/when you consider she will be fit to carry out the full duties of her post of Team Leader – Care Services.

2. Whether you have any specific recommendations to assist her back to work.”

11. Dr Ross saw Mrs Evans on 9 July 1996 and wrote to Harrow on 10 July 1996.  Dr Ross referred to a pre-existing neck condition which was exacerbated by the fall at work.  She also noted that Mrs Evans suffered intermittent neck pain and significant stiffness and had been referred to a physiotherapist.  Dr Ross confirmed that Mrs Evans was not fit to return to work and that a review had been arranged for September.

12. After the September appointment Dr Ross wrote to Harrow,

“[Mrs Evans] was reviewed by me in the Occupational Health Department on 13th September.  She remains depressed and her neck pain and stiffness continues.  With her consent I have written to her General Practitioner regarding potential treatment and she is attending the Occupational Health Department for counselling.  With help and support I feel she will gradually improve.  She has an appointment to see me again for review in 2 months.”

13. Harrow have confirmed that this was the only contact Dr Ross had with Mrs Evans’ GP.  They have explained that this was a courtesy and that Mrs Evans’ GP did not reply.

14. After the review in November 1996 Dr Ross wrote,

“[Mrs Evan’s] medical condition remains unchanged and she is unfit to return to work..  We discussed options for the future and in view of her long-standing depression and chronic neck condition I feel that retirement on the grounds of ill health is the most appropriate course of action.  She is in full agreement but needs time to consider.  She had (sic) an appointment to see me again in one month at which stage I anticipate that I shall be in a position to make a definitive decision about her future at work.”

15. According to Harrow, Dr Ross has said that her report was based upon interviews with Mrs Evans and a review of the Occupational Health Notes.  They say that Dr Ross has advised them that a condition may be considered chronic if it lasts more than a year and that Mrs Evans had told her that her neck condition had been diagnosed formally two and a half years prior to the report.  Mrs Evans disputes that there was any evidence of long standing depression or that her neck condition was chronic prior to the accident.  Mrs Evans has pointed to a medical report prior to her accident which described her as being fully fit, symptom free and that all spinal movements were full and pain free.  This letter was written by Dr Lunn, Consultant in Occupational Medicine, on 2 August 1995 and states,

“I saw the above Care Services Team Leader on 1st August 1995 to review her fitness to return to work following her absence for 3 weeks due to back pain.

I am glad to say that her symptoms have now resolved and all her back spinal movements are full and pain free.  I would therefore advise that, in my opinion, she is fully fit to return to all her duties.”

16. Mrs Evans has also referred to a positive testimonial written in November 1992, which said she was ready to take on further challenges.  Mrs Evans believes this serves to cast doubt on any suggestion that her work was suffering because of health problems prior to her accident.  In addition, the only record of any mental distress in the Occupational Health Notes, prior to the accident, is dated January 1992 and refers to difficulties Mrs Evans had experienced at home over the Christmas and New Year period.  The next entry in June 1992 records an improved situation since Christmas and there is nothing then until after Mrs Evans’ accident.

17. Harrow then wrote to Mrs Evans asking if she would like an estimate of the benefits she could expect on retirement and arranging a meeting to follow Dr Ross’ review in November.  In November 1996 Dr Ross confirmed her opinion that Mrs Evans should retire on the grounds of ill health.  Dr Ross signed an ill health retirement certificate on 10 December 1996.  The certificate states,

“I would recommend that the above named be retired on the grounds of ill health as he/she is incapable of discharging his/her duties by reason of permanent ill health.”

Mrs Evans’ retirement was confirmed by Harrow on 31 December 1996.

18. Mrs Evans then decided to make a claim under the Personal Injury Allowance Scheme.  This was acknowledged by Harrow on 3 January 1997 and Mrs Evans was asked for details of the degree of her disablement.  Mrs Evans was told,

“The level of your disablement is assessed by the Department of Social Security through a medical tribunal… For your information Form B176 regarding a claim for Industrial Injuries benefit was completed for the DSS on 16th August 1996.  In addition, please let me know if you have claimed for damages against the Council as the Pensions panel will defer payment until the Claim is settled.”

19. In April 1997 Mrs Evans asked if approval in principle could be given to her claim because there would be a delay whilst a medical tribunal was arranged.  She was informed that cases would only be considered once her disability had been assessed.  The Benefits Agency notified Mrs Evans on 16 June 1997 that they accepted that her injury was the result of an industrial accident.  On 7 April 1998 they notified Mrs Evans that they had decided that she was 16% disabled “because of loss of faculty”.  Mrs Evans submitted this notification to Harrow on 10 April 1998.  On 1 May 1998 Harrow wrote to Mrs Evans to explain that because of Council elections it was unlikely that the Pensions Panel would meet before the end of June or the beginning of July.  On 22 May 1998 they wrote to ask for details of any state benefits Mrs Evans was claiming.  Mrs Evans submitted these in June 1998 and receipt was acknowledged on 9 July 1998, when she was told that the Pensions section were liasing with the actuaries regarding the calculation of the figures.  Mrs Evans was told on 20 July 1998 that Harrow had received confirmation from the Benefits Agency on 14 July and that a report on her case would be presented to the Pensions Panel on 16 September 1998.

20. Harrow wrote to Dr Ross on 3 August 1998 regarding Mrs Evans’ claim.  They asked,

“I need to know the following:-

Was [Mrs Evans] retired solely on the grounds of her neck condition, or were there other reasons?

If there were other reasons for her retirement, were they in any way connected with the accident at work on 23rd January 1996?”

21. Dr Ross replied on 4 August 1998,

“Based on the Occupational Health records I can confirm that [Mrs Evans] had two medical conditions which resulted in her retirement on the grounds of permanent ill health, one of which was associated with a pre-existing neck condition.  I consider that her fall at work caused an exacerbation of her neck symptoms and that this was unlikely to have caused permanent physical damage.”

22. On 5 August 1998 Harrow wrote to Mrs Evans explaining that Dr Ross had been asked for confirmation of the reasons why Mrs Evans had been declared permanently unfit for work.  Harrow informed Mrs Evans that Dr Ross had said that the injury to Mrs Evans’ neck had exacerbated a pre-existing condition and was unlikely to have caused permanent physical damage.  Harrow therefore said that Mrs Evans was not eligible for payment under the Personal Injury Allowance Scheme.  Mrs Evans responded to this notification on 28 August 1998 by writing to Councillor Burchill.  Mrs Evans referred to the assessment by the Benefits Agency, which she said had reduced her disability from 26% to 16% in recognition of her pre-existing Cervical Spondylosis.  Mrs Evans pointed out,

“Prior to my accident at work I was fully able to perform the full range of duties required by my post.  Not only did the accident prevent me from doing so, it also caused me to become depressed regarding the possible termination of my career with Harrow – a job I was fully devoted to throughout my time with you.”

23. As a result of Mrs Evans’ correspondence with Councillors Burchill and Shannon Harrow contacted her on 20 October 1998.  They explained that they had been asked to submit a report on her case to the Pensions Panel.  Mrs Evans asked to see a copy of the report and asked that letters from herself were also submitted.  The report with an attached copy of the Personal Injury Allowance Scheme was submitted to the Pensions Panel on 26 November 1998, together with letters from Mrs Evans.  In the report Harrow explained that Mrs Evans was making a claim under paragraph 2(b) of the scheme (see paragraph 5 above).  The report explained that the Council has the discretion to award an allowance under 2(b) if an employee has become totally and permanently incapacitated by reason of an injury sustained in the actual discharge of their duty.  Harrow reported that Dr Ross had been asked if Mrs Evans had been recommended for retirement solely on the grounds of her injury.  According to Harrow Dr Ross had said that Mrs Evans was retired on the basis of two medical conditions; one of which concerned her injury at work, which had exacerbated a pre-existing condition, and that her fall was unlikely to have caused permanent physical damage.  The report also said that Mrs Evans had received a payment under paragraphs 2(a) and 8.  Harrow recommended that payment was not made to Mrs Evans.

24. The Pensions Panel decided not to award Mrs Evans a payment under the Personal Injury Allowance Scheme.  Mrs Evans engaged a firm of solicitors, Hunton & Garget, with a view to making a claim against the Council.  In response to correspondence from Hunton & Garget, Harrow accepted that there had been an error in the report to the Pensions Panel.  They agreed that Mrs Evans had not received a payment under paragraph 2(a) and had only received payments under paragraphs 1 and 8.  Harrow argued that no payment had been made to Mrs Evans under paragraph 2(a) because she did not meet the requirement of total and permanent incapacity.  They referred to the Benefits Agency assessment of 16% and said that this could not be considered total incapacity.  Harrow also argued that Dr Ross had said that Mrs Evans had not been caused permanent physical damage.

25. On the advice of the pensions advisory service, OPAS, Mrs Evans then opted to take her complaint through the Internal Dispute Resolution (IDR) procedure.  On 15 July 1999 Harrow wrote to Hunton & Garget,

“I have carefully considered the documents submitted, and your request for the matter to be dealt with under the internal dispute resolution procedure identified by OPAS.

I would advise you that this procedure deals only with disagreements in relation to decisions made under the Pensions Regulations.  The papers you have submitted refer to a dispute in relation to a Harrow contractual benefit which is outside the pension scheme.

In these circumstances I regret I cannot take the matter any further.”

26. Hunton & Garget responded by advising Harrow that they considered Mrs Evans entitled to a benefit under Part V Regulation 34 of the Local Government (Discretionary Payments) Regulations 1996 and requesting details of the IDR procedure.  Harrow sent details of the IDR procedure with a letter dated 12 August 1999 in which they said,

“My preliminary view is that your client does not satisfy the preconditions for the payment of an allowance, and I set out below my reasoning.

At no stage has any Doctor who examined your client suggested that the effects of her injury were likely to be permanent.

The injury was only a modest contributory factor in your client ceasing to be employed by this authority.  I am not satisfied therefore that your client ‘ceased to be employed as a result of an incapacity… caused by an injury’; and the allowance is intended for those who suffer “permanent incapacity” (see heading to Regulation).  Your client has been found to have only a 16% disability as a result of the accident, which I do not interpret as incapacity.

Please let me have any observations on the above within 14 days, whereupon I will make a final determination.”

27. Mrs Evans made an application to have her complaint considered by the Appointed Person, who in this instance was the Principal Pensions Manager at the London Borough of Barnet.  He decided that the question fell outside the scope of the IDR procedure but informed Hunton & Garget that Mrs Evans could appeal directly to the Secretary of State.  Mrs Evans appealed to the Secretary of State.  In their submission to the Secretary of State, Harrow reiterated their reasons for refusing to grant Mr Evans an allowance.  These were; that Regulation 34 requires permanent incapacity and no doctor had suggested that the effects of Mrs Evans’ injury would be permanent, that the injury was only a modest contributory factor in her ceasing to be employed, and that a 16% disability did not amount to incapacity.  In addition the Secretary of State was supplied with copies of Mrs Evans’ job description, medical certificates from her GP, the letter from Dr Lunn, dated 2 August 1995, and letters from Dr Ross dated 10 July, 18 September, 13 November and 11 December 1996.

28. The Secretary of State decided that Mrs Evans did suffer from an incapacity which was likely to be permanent on the basis of the ill health retirement certificate signed by Dr Ross.  He then went on to consider whether Mrs Evans’ accident had been the cause of her incapacity.  He noted that she had a period of sick leave prior to the accident for a bad back and Dr Ross’ references to a pre-existing condition.  The Secretary of State concluded that Mrs Evans was suffering from a pre-existing condition which had been exacerbated by the accident.  He decided that, on the balance of probabilities, Mrs Evans did not cease her employment as a result of an incapacity which is likely to be permanent and was caused by an injury sustained in the course of her duties.

CONCLUSIONS

29. Harrow presumably agree that Mrs Evans is suffering from a permanent incapacity because she was awarded a pension on these grounds (see Regulation D7).  However, retirement on the grounds of ill-health under Regulation D7 does not require the member to be suffering from an injury or disease sustained in the discharge of their duties.  The question therefore remains whether Mrs Evans fulfils the further requirements under the Harrow personal injury allowance scheme or the Discretionary Payments Regulations, which Harrow tell me are quite distinct schemes.

30. To qualify for a payment under the personal injury allowance scheme, an employee must be incapacitated by reason of an injury sustained in the discharge of his duties and which can be specifically attributed to the nature of his duties.  To receive a payment under paragraph 2, the employee must be totally and permanently incapacitated.  Harrow use assessment by the Benefits Agency for Industrial Injuries Disablement Benefit to gauge the extent of an employee’s incapacity.  This, the use of such assessement, is not a requirement of the scheme.  Whilst Harrow initially said that Mrs Evans’ level of incapacity could not be described as total, they now concede that previous payments have been made where the level of disability is similar, i.e.  15-20%.

31. A similar requirement for the incapacity to be the result of an injury sustained at work is found in the Discretionary Payments Regulations.  I am satisfied that Harrow sought some clarification from Dr Ross on this point but I find her response unsatisfactory.  I have seen no evidence that Dr Ross was asked to comment on Mrs Evans’ depression and its probable causes.  Dr Ross was not asked to qualify her use of the term ‘long-standing’ in any way and yet the onset of Mrs Evans’ depression is crucial to determining her entitlement under both schemes.  ‘Long-standing’ is not a sufficiently precise term to be used in this context and Dr Ross should have been asked to state specifically whether Mrs Evans’ depression existed prior to her accident.  Harrow say that they assumed that ‘long-standing’ meant that it existed prior to Mrs Evans’ accident.  They also say that Dr Ross has now confirmed that they were correct in making that assumption.  Harrow may seek advice from Dr Ross but they must not abdicate responsibility for making a decision by unquestioning reliance on that advice.

32. However, it seems to me that it would be difficult for Dr Ross to make this judgement on the basis of her own records alone.  The only record of any mental distress prior to the accident is that of January 1992, which referred to difficulties Mrs Evans had experienced at home over the Christmas and New Year period.  The next entry in June 1992 records an improved situation since Christmas and there is nothing then until after Mrs Evans’ accident.  I cannot agree that this amounts to a record of long-standing depression prior to the accident.  Harrow may have correctly assured what Dr Ross intended to say but that does not overcome the difficulty that the evidence does not justify Dr Ross’s making such a statement.

33. Thus, whilst I am satisfied that Harrow asked the right questions and did not misconstrue the rules of either scheme, I find that the information upon which they based their decisions was inappropriate and inadequate.  This amounts to maladministration on the part of Harrow as a result of which Mrs Evans suffered injustice in that her application was not considered properly.  For this reason, I uphold her complaint against Harrow.  However, it is not open to me to substitute my own decision for Harrow’s.  The appropriate course of action is for me to remit the decision for further consideration by Harrow.

DIRECTIONS

34. I now direct that Harrow shall, within 3 months of the date of this determination, reconsider Mrs Evans’ applications for payments under their personal injury allowance scheme and the Discretionary Payments Regulations, having first obtained appropriate independent medical advice.
DAVID LAVERICK

Pensions Ombudsman

18 June 2002
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