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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr T B McLeod

Employer
:
Tunbridge Wells Borough Council (Tunbridge)

Scheme
:
Local Government Pension Scheme

Manager
:
Kent County Council (KCC)

THE COMPLAINT (dated 28 March 2001)

1. Mr McLeod complains of maladministration in that KCC had:

· delayed payment of his pension;

· refused to discuss his benefit enhancement in a reasonable way;

· not obtained necessary technical advice in a timely manner;

· not liaised with his previous employer about his benefit rights, despite having agreed to do so;

and, in particular, caused him injustice and financial loss.

MATERIAL FACTS

2. Mr McLeod had worked for East Sussex County Council (East Sussex) until December 1995 and had been a member of the Scheme.  He left with preserved pension rights under the Scheme.  He immediately became employed by Tunbridge and rejoined the Scheme as a new member.  The Scheme is run on behalf of Tunbridge and other local authorities by KCC.

3. Because his salary from Tunbridge was lower than his East Sussex salary, Mr McLeod decided to keep his benefits separate rather than amalgamating them by means of a transfer from East Sussex to Tunbridge.

4. In November 1998 Mr McLeod realised that he might have to consider early retirement because of ill-health.  In February 1999 he wrote to Tunbridge and KCC for confirmation that KCC would be able to increase his pensionable service by 62/3 years if East Sussex agreed to pay him his preserved pension early on grounds of ill-health, irrespective of whether his preserved pension was amalgamated with his current membership or not.  

5. KCC replied on 12 March 1999.  The sixth paragraph of its letter included the following:

“If you keep your preserved benefits with East Sussex … you will only be entitled to ill-health enhancement of double your Tunbridge … service.  If however you amalgamate your benefits then the entitlement is increased to 6 years 243 days.” 


6 years 243 days is equal to 62/3 years.

6. Mr McLeod wrote to KCC on 15 April 1999.  He said:

“You did say that you were looking into the possibility that I may be entitled to the 62/3 enhancement from [KCC] Pension Scheme, even if my preserved pension with East Sussex … is left separate from my entitlement with [KCC].  If it is your opinion that this is not possible, then please let me have your reasons with reference to the relevant regulations.

…

It would be most beneficial for me to have the two pensions kept separate only if KCC can give the 62/3 enhancement on my relevant service with KCC.”

7. KCC replied to Mr McLeod’s letter on 16 April 1999.  It said:

“I have already sent to you the copy of the relevant sections of the regulations that the cover ill-health enhancement issue to which you refer.

As you are already aware of [KCC’s] interpretation of the regulations, you will have to appeal against the benefit you are awarded.  Unfortunately you are unable to make an appeal until your retirement benefit is awarded.” 

8. On 29 April 1999 Tunbridge’s medical adviser recommended that Mr McLeod retire early on ill-health grounds.  On 19 May 1998 Kent’s medical adviser agreed with this recommendation.

9. Mr McLeod retired early on grounds of ill-health on 18 July 1999.  KCC wrote to him on 18 August 1999.  The first paragraph included the following:

“I have taken further technical advice regarding your case and am pleased to confirm that you are entitled to receive an enhancement of 6 years 243 days whether you combine your benefits or keep them separate.”

10. On 30 August 1999 Mr McLeod wrote to KCC asking for up-to-date details of his benefit options and seeking compensation for the delay in processing his pension.  When he heard nothing he wrote again on 17 September 1999.  He received a reply to his 30 August letter which he acknowledged in writing on 20 September 1999.  Mr McLeod explained in the 20 September letter that he had gained the impression during telephone conversations with KCC that KCC and not Mr McLeod would be liaising with East Sussex about his East Sussex pension.  He asked for further figures.

11. On 22 September 1999 Mr McLeod wrote to East Sussex asking for up-to-date pension figures to be provided urgently because of a deadline imposed by KCC.

12. KCC wrote to him on 24 September 1999 with details of various benefit options.  He decided to take his benefits from KCC separately, leaving open the decision to amalgamate or keep separate his KCC and East Sussex benefits until he had received confirmation from East Sussex that he could take his East Sussex benefits before his normal retirement date.  He finally heard from East Sussex agreeing to the early payment of his preserved benefits in a letter dated 13 December 1999.  He wrote to KCC on 5 January 2000 confirming that he wished to receive his East Sussex and KCC pensions separately.

13. On 31 January 2000 Mr McLeod wrote to KCC for compensation.  KCC replied on 23 February 2000 saying:

·  his case had been complex, with Scheme pensions from two local authorities, augmentation and ill-health early retirement;

· he had already received interest to compensate him for the delay in paying his lump sum entitlement;

· interest would be paid on the instalments of his pension which were paid late;

· sincere apologies were offered for any distress and inconvenience;

· the regulations governing the Scheme did not extend to the payment of compensation.

14. Mr McLeod remained dissatisfied and took his complaint through the first stage of KCC’s Internal Dispute Resolution (IDR) procedure.   In its response on 26 May 2000, KCC conceded that unreasonable delays had occurred and offered him a further £61 interest payment because of the late payment of the East Sussex pension.

15. In its response to my enquiries, KCC:

· again acknowledged that unreasonable delays had occurred;

· explained that because Mr McLeod had decided to keep his East Sussex and Tunbridge benefits separate, it had been necessary for him to apply separately to each to obtain payment of his benefits on ill-health grounds;

· said it had not refused to discuss his enhancement;

· said it had obtained independent advice as a result of which it had discovered that its original interpretation of the regulations had been wrong and it had therefore changed its decision;

· said it had paid interest to Mr McLeod beyond the normal levels permitted under the Scheme regulations in order to make up for the late payment of his benefits;

· said it was not aware of any refusal or unwillingness on the part of KCC to discuss his benefits with East Sussex.

16. Mr McLeod commented on KCC’s submission, saying that at no time had KCC intimated that it would not inform East Sussex of his retirement.  He contended that KCC had told him it would contact East Sussex.  I add that I have nothing in writing from KCC to suggest that it would be contacting East Sussex on his behalf.

CONCLUSIONS
17. KCC has admitted its responsibility for the late payment of Mr McLeod’s benefits and has apologised.  It has also paid interest to Mr McLeod to mitigate the effects of late payment.

18. With the exception of KCC’s somewhat terse letter to Mr McLeod of 16 April 1999, I have seen no evidence to suggest that KCC had refused to discuss his benefit enhancement in a reasonable way.  Mr McLeod contends that further evidence would merely be duplication but I do not accept this.

19. Although Mr McLeod contends that KCC said it would be contacting East Sussex on his behalf, I have seen no evidence to support that contention.  In the absence of such supporting evidence I do not regard the failure of KCC to take that initiative as maladministration.  Mr McLeod argues that other local authorities would have liaised with East Sussex as a matter of courtesy and that KCC had a duty to advise him of the correct procedure to be followed.  I am not convinced.  His East Sussex benefits related to a separate employment and separate entitlement from the Scheme,

20. As KCC has stated, the regulations governing the Scheme do not permit the payment of compensation other than for loss of interest, in respect of which a payment has been made.  Mr McLeod has suffered some distress and inconvenience and I make a direction for the payment of a suitably modest sum.  In doing so, I have had regard to certain expenses that Mr McLeod claims to have incurred.

DIRECTION

21. Within 28 days of the date of this Determination, KCC shall pay Mr McLeod the sum of £50 to compensate him for the distress and inconvenience he has suffered.

DAVID LAVERICK

Pensions Ombudsman

8 January 2002
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