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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:

Mr L Turner

Scheme
:

Bryan Donkin Foundry Pension Scheme

Respondents
:
1.
Mr P Ling, Mr D Rowlands and Mrs G Nowell, all trustees of the Scheme at relevant times



2.
Bryan Donkin Foundry Limited, in administrative receivership



3.
M L Owen & Co., actuarial advisers to the trustees and administrators 

of the Scheme

Hopkinsons Scheme
:

The Hopkinsons Group Pension Scheme

THE COMPLAINT (dated 27 April 2001)

 AUTONUM 
Mr Turner alleged maladministration by the Respondents; in particular that they took insufficient steps to ensure the security of his retirement benefits.  He believes that the alleged maladministration will result in him suffering injustice, because he has been told that his benefits might be reduced.

MATERIAL FACTS

 AUTONUM 
Mr Turner worked for the Foundry Division of Bryan Donkin Company Limited (the Foundry Division) until October 1997 and had been a member of the Hopkinsons Scheme or its predecessor schemes for many years.  

 AUTONUM 
In 1997 the principal employer of the Hopkinsons Scheme changed its name to Carbo plc.  

 AUTONUM 
In October 1997 a new company, Bryan Donkin Foundry Limited (BDFL), acquired the Foundry Division from Carbo plc.  BDFL did not become a participating employer in the Hopkinsons Scheme, but it set up the Scheme to provide continuous and equivalent benefits for the employees of the Foundry Division.

 AUTONUM 
On 10 October 1997 BDFL wrote to Mr Turner to inform him that it would no longer be possible for him to accrue benefits under the Hopkinsons Scheme, and to offer him membership of the Scheme.  He was informed that he could chose one of three options:

Option 1:
Join the Scheme and take a transfer payment from the Hopkinsons Scheme in respect of his accrued entitlement.  

Option 2:
Join the Scheme but leave his accrued entitlement in the Hopkinsons Scheme.

Option 3:
Decline to join the Scheme, in which case he would cease to accrue any further pension entitlement after 7 October 1997.  

 AUTONUM 
As far as is material to this complaint, Options 1 and 2 were explained as summarised below.  An Option Form was attached for completion and return.

6.1 “[Under Option 1] you will also be given a Past Service Credit in the [Scheme].  Benefits for pensionable service up to 7 October 1997 will continue to be related to your future level of salary/earnings from time to time.  These terms are based on a specially negotiated transfer payment which is only available now.  If you select one of the other options now and later change your mind the same credit will not be available.


If you take Option 1, a transfer payment will be made from [the Hopkinsons Scheme] and the [Scheme] will provide all your benefits.  You will be awarded a Past Service Credit in the [Scheme] equal to the period of your pensionable service in [the Hopkinsons Scheme].  This will ensure that the benefits you accrued whilst a member of [the Hopkinsons Scheme] are maintained under the new Scheme and, in particular, that your past service benefits will continue to increase in line with future increases in your salary/earnings.”

6.2 “[Under Option 2] you will qualify for … benefits in the [Scheme] only for pensionable service after 7 October 1997.  

For pensionable service prior to that date, you will receive the standard leaving service benefits under [the Hopkinsons Scheme] … Details … will be advised to you in due course by the Trustees of [the Hopkinsons Scheme].

If you take Option 2, no Past Service Credit will be provided for you in the [Scheme].”

 AUTONUM 
On 13 November 1997 Mr Turner completed and returned his Option Form, confirming that he wished to take Option 1.  The Option Form contained the following statements:


“I have read and understood the Pensions Announcement dated 10 October 1997.


I request and consent to a transfer payment being made on my behalf … to the Trustees of the [Scheme].  I understand that, in respect of that transfer, I will be granted benefits in the [Scheme] on the basis set out in the Announcement referred to above.  I understand and acknowledge that [the Trustee of the Hopkinsons Scheme] will be discharged of all obligation to provide benefits to me or to my dependants in respect of my membership of [the Hopkinsons Scheme].”

 AUTONUM 
By February 1999, the Hopkinsons Scheme (of which Mr Turner was no longer a member) had no remaining active members, and a decision was taken to wind it up.  An actuarial valuation revealed a substantial funding surplus.  

 AUTONUM 
On 12 November 1999 BDFL ceased trading and the Scheme went into wind-up.  An independent trustee, Hammond Suddards Pension Trust Limited (HSPTL) was appointed by the insolvency practitioner.  Mr Turner did not make a complaint against HSPTL.

 AUTONUM 
Mr Owen, the Scheme actuary, wrote to Mr Turner on 5 May 2000 to inform him that its assets might be insufficient to purchase his benefits in full now that the benefits had to be valued on a winding-up basis.  When Mr Turner and other members learned from colleagues of the surplus in the Hopkinsons Scheme, they considered that a share of this surplus should be transferred to the Scheme to secure additional benefits for them.  

 AUTONUM 
On 8 June 2000 HSPTL wrote to the Trustee of the Hopkinsons Scheme (the Hopkinsons Trustee), at the request of the members, asking it to give consideration to using part of the Hopkinsons Scheme surplus to make an additional payment to the Scheme.  After giving the matter some consideration, the Hopkinsons Trustee declined to do so.  

 AUTONUM 
HSPTL had anticipated this decision, because it also wrote to Mr Turner on 8 June 2000 stating that it was not hopeful that additional funds would be forthcoming because:

“(1)
[The Hopkinsons Trustees] fulfilled their obligations in relation to the people that transferred to the [Scheme] by making a transfer to the [Scheme].

(2) The members who took a transfer signed a discharge in favour of the Hopkinsons Trustees.

(3) Carbo are under no obligation to make any payment to the Scheme.

(4) The transfer from the Hopkinsons Scheme to the [Scheme] was sufficient to put the [Scheme] in a healthy “ongoing” position.  The position is less healthy in a “wind up” situation primarily because the cost of annuities, which we need to purchase to secure members’ benefits, are horrendously expensive.”   

 AUTONUM 
Mr Turner also complained about alleged maladministration in the Hopkinsons Scheme, and those complaints are being dealt with by me separately.  With regard to the Scheme, he said:

“The foundry segment was purchased by a city entrepreneur [Mr Ling].  This new company lost money heavily month by month … Eighteen months after transferring … the scheme is being wound up and there are insufficient funds to give me full pension benefits … The new company was failing immediately after its birth.  I feel the company and the pension trustees have a duty of care to the employees who are in the pension scheme to safeguard and secure their full pension rights and benefits.  The financial losses have not yet occurred but according to the trustees and scheme managers the losses will be in the order of 10% when paid up annuities are finally purchased.  After losing my employment at 59 years of age and unable to find employment, I have been distressed to find that my pension … has been mishandled.”  

The responses to the complaint

 AUTONUM 
The administrative receiver, on behalf of BDFL, said that he was appointed on 22 April 1999, and Mr Turner’s allegations appeared to relate to events which pre-dated his appointment.  Consequently, he said that he was unable to comment on Mr Turner’s allegations.

 AUTONUM 
Mr Owen submitted a joint response on behalf of all the other Respondents.  He began by explaining that the current trustees of the Scheme were HSPTL (against which no complaint had been made) and Mr Rowlands.  Mr Ling and Mr Rowlands were appointed first trustees of the Scheme on 10 October 1997, and Mrs Nowell was appointed as trustee on 5 March 1998.  Mr Ling and Mrs Nowell were removed as trustees on 15 November and 8 December 1999 respectively.  Mr Bond, a member-nominated trustee, served from September 1998 until November 1999.  Mr Turner had not named Mr Bond as a Respondent to his complaint.

 AUTONUM 
Mr Owen said that, under the terms of the sale agreement, the Scheme was required to be a “mirror image” of the Hopkinsons Scheme, and it had been operated on that basis.   

 AUTONUM 
Transfer values for Scheme members (including Mr Turner) who elected to transfer their accrued entitlement into the Scheme were calculated and paid on 6 April 1998.  Because the negotiations regarding the amounts of the transfer values took place between the companies in the weeks before the sale took place and the Scheme was set up, the individuals named by Mr Turner (acting in their capacity as trustees of the Scheme) could not be responsible.  

 AUTONUM 
Mr Owen understood that the Hopkinsons Trustee was satisfied that the transfer amount offered had been calculated by the actuary in accordance with the rules of the Hopkinsons Scheme.  Mr Turner elected, voluntarily, to take a transfer of his Hopkinsons Scheme benefits.  His transfer payment was sufficient to secure his accrued rights in the Scheme on an ongoing basis.  Indeed, the payment of the bulk transfer value for all the transferring members gave rise to a surplus in the Scheme on the Minimum Funding Requirement basis.  

 AUTONUM 
In summary, Mr Owen said that:


“All in all it is not sustainable to say that the transfer value was inadequate, either in fact or in common with other such transactions.  Nor could the former or current trustees have done anything more to increase that transfer value.”

 AUTONUM 
Mr Owen then turned to the funding of the Scheme.  He said that BDFL funded the Scheme in accordance with his advice.  He considered that the actuarial factors he set were reasonable based on the value of the benefits accruing.  He submitted that it would be uncommon to fund a scheme on the basis that it would wind up.  Apart from some unpaid contributions immediately prior to the receivership, BDFL always maintained its contributions, and sought neither to amend the terms of the Scheme nor to attempt to extract surplus.  The above unpaid contributions were later recovered in full from the Department of Trade and Industry, and Mr Turner was notified of this in a member announcement.

 AUTONUM 
Finally, Mr Owen said that, although in May 2000 it appeared that there might be insufficient funds to purchase the entitlements, HSPTL issued a subsequent member announcement in May 2001 (after Mr Turner made his complaint) informing them that the funding position had improved and that there should now be sufficient funds to secure all the annuities in full.  

CONCLUSIONS

 AUTONUM 
Mr Turner was understandably anxious when he was informed that the Scheme would be winding up and that it might not be possible to secure his benefits in full.  Then he learned that the Hopkinsons Scheme was also winding up and that a substantial surplus was to be returned to Carbo plc.  

 AUTONUM 
It appears that Mr Turner’s principal concern is with the alleged mishandling by BDFL of its business affairs, which he believes caused the business to fail.  However, that is not a matter in which I can be involved and my investigation has been limited to investigating the conduct of the Respondents with regard to the Scheme.  

 AUTONUM 
According to the member announcement dated May 2001 (see paragraph 21), the principal injustice about which Mr Turner complained, a reduction in his benefits, will not in fact occur.  

 AUTONUM 
In view of Mr Turner’s concerns that he should have been able to benefit from the surplus on the winding-up of the Hopkinsons Scheme, I have also considered whether the Respondents could or should have done more to help him.  

 AUTONUM 
When he signed his Option Form, it was implicit that Mr Turner understood that:


“[the Hopkinsons Trustee] will be discharged of all obligation to provide benefits to me or to my dependants in respect of my membership of [the Hopkinsons Scheme].”


Mr Owen confirmed that his transfer payment was sufficient to secure the promised benefits in the Scheme.  Furthermore, the payment was enhanced, in the sense that it was above the minimum amount calculated in accordance with the Hopkinsons Scheme Rules.  

 AUTONUM 
Although an attempt was made by HSPTL in June 2000 to secure an additional payment from the Hopkinsons Scheme, Mr Turner was informed that no obligation existed to make any such payment.  The only trustee named by Mr Turner who was still in office in June 2000 is Mr Rowlands.  I am satisfied that neither Mr Rowlands nor M L Owen & Co could, reasonably, have taken any other steps to secure additional benefits for Mr Turner.

 AUTONUM 
In summary, I do not uphold this complaint against any of the Respondents.

DAVID LAVERICK

Pensions Ombudsman

21 November 2001
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