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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr L Turner

Scheme
:
The Hopkinsons Group Pension Scheme

Respondent
:
Hophold Pension Trustees Limited, the trustee of the Scheme (the Trustee) 

Foundry Scheme
:
Bryan Donkin Foundry Pension Scheme

THE COMPLAINT (dated 10 May 2001)

 AUTONUM 
Mr Turner alleged injustice resulting from maladministration by the Trustee; in particular that it refused to award him a share of the residual funding surplus on winding-up.  

MATERIAL FACTS

 AUTONUM 
Mr Turner worked for the Foundry Division of Bryan Donkin Company Limited (the Foundry Division) until October 1997 and had been a member of the Scheme or its predecessor schemes for many years.  

 AUTONUM 
Since 1990, the Scheme’s principal employer had been known as The Hopkinsons Group plc (Hopkinsons).  In 1992 Hopkinsons purchased a company known as Carbo plc.  In 1997 Hopkinsons changed its name to Carbo plc and the former Carbo plc became known as Carborundum Abrasives plc.  Consequently, although the Scheme’s principal employer became Carbo plc, this was the same corporate body as the previous Hopkinsons.

 AUTONUM 
In October 1997 a new company, Bryan Donkin Foundry Limited (BDFL), acquired the Foundry Division from Carbo plc.  Because BDFL did not become a participating employer in the Scheme, the employees of the Foundry Division ceased to be eligible for membership of the Scheme, but BDFL set up the Foundry Scheme to provide continuous and equivalent benefits for the employees concerned.

 AUTONUM 
On 10 October 1997 BDFL wrote to Mr Turner to inform him that it would no longer be possible for him to accrue benefits under the Scheme, and to offer him membership of the Foundry Scheme.  He was informed that he could chose one of three options:

Option 1:
Join the Foundry Scheme and take a transfer payment from the Scheme in respect of his accrued entitlement.  

Option 2:
Join the Foundry Scheme but leave his accrued entitlement in the Scheme.

Option 3:
Decline to join the Foundry Scheme, in which case he would cease to accrue any further pension entitlement after 7 October 1997.  

 AUTONUM 
As far as is material to this complaint, Options 1 and 2 were explained as summarised below.  An Option Form was attached for completion and return.

6.1 “[Under Option 1] you will also be given a Past Service Credit in the [Foundry Scheme].  Benefits for pensionable service up to 7 October 1997 will continue to be related to your future level of salary/earnings from time to time.  These terms are based on a specially negotiated transfer payment which is only available now.  If you select one of the other options now and later change your mind the same credit will not be available.


If you take Option 1, a transfer payment will be made from [the Scheme] and the [Foundry Scheme] will provide all your benefits.  You will be awarded a Past Service Credit in the [Foundry Scheme] equal to the period of your pensionable service in [the Scheme].  This will ensure that the benefits you accrued whilst a member of [the Scheme] are maintained under the new Scheme and, in particular, that your past service benefits will continue to increase in line with future increases in your salary/earnings.”

6.2 “[Under Option 2] you will qualify for … benefits in the [Foundry Scheme] only for pensionable service after 7 October 1997.  

For pensionable service prior to that date, you will receive the standard leaving service benefits under [the Scheme] … Details … will be advised to you in due course by the Trustees of [the Scheme].

If you take Option 2, no Past Service Credit will be provided for you in the [Foundry Scheme].”

 AUTONUM 
On 13 November 1997 Mr Turner completed and returned his Option Form, confirming that he wished to take Option 1.  The Option Form contained the following statements:


“I have read and understood the Pensions Announcement dated 10 October 1997.


I request and consent to a transfer payment being made on my behalf by [the Trustee] to the Trustees of the [Foundry Scheme].  I understand that, in respect of that transfer, I will be granted benefits in the [Foundry Scheme] on the basis set out in the Announcement referred to above.  I understand and acknowledge that [the Trustee] will be discharged of all obligation to provide benefits to me or to my dependants in respect of my membership of [the Scheme].”

 AUTONUM 
By February 1999, the Scheme (of which Mr Turner was no longer a member) had no remaining active members, and a decision was taken to wind it up.  An actuarial valuation revealed a surplus of approximately £1.8m.  

 AUTONUM 
On 12 November 1999 BDFL ceased trading and the Foundry Scheme went into wind-up.  The actuary to the Foundry Scheme informed Mr Turner on 5 May 2000 that its assets might be insufficient to purchase the benefits in full.  When Mr Turner and other members learned from colleagues of the surplus in the Scheme, they considered that a share of this surplus should be transferred to the Foundry Scheme to secure additional benefits for them.  

 AUTONUM 
On 8 June 2000 the independent trustee of the Foundry Scheme wrote to the Trustee, at the request of the members, asking it to give consideration to using part of the Scheme surplus to make an additional payment to the Foundry Scheme.  After giving the matter some consideration, the Trustee declined to do so.  

 AUTONUM 
Although Mr Turner made his complaint against the Trustee, it seems evident from statements in his complaint form that his fundamental concern was the stewardship of the Scheme by “Carbo plc” and its right to have paid to it substantial “surplus Hopkinson Fund monies”.  He claimed that the Scheme had been well funded by Hopkinsons, to the extent that, since Carbo plc joined the Scheme, no employer contributions had been required.  He said that “a reverse take-over” then took place, following which Carbo plc sold off every company within the Hopkinson Group and claimed all the surplus pension monies, despite the fact that: 

“at no time did Carbo or its employees subscribe into the Hopkinson Group Pension Fund”.  

The response to the complaint

 AUTONUM 
The Trustee began by explaining that Mr Turner had been under a misapprehension about “Carbo plc”.  As explained above, Carbo plc is simply the new name of the holding company which used to be called Hopkinsons.  The Trustee said that Mr Turner was also wrong in claiming that no employer contributions had been paid for several years; during the period in question, the principal company made contributions to the Scheme totalling £452,471.  

 AUTONUM 
Transfer values for Scheme members (including Mr Turner) who elected to transfer their accrued entitlement into the Foundry Scheme were calculated in accordance with the Scheme Rules after actuarial advice was obtained.  Furthermore, the Trustee understood that the actuary of the Foundry Scheme was satisfied that the amount received would be sufficient to secure Mr Turner’s past service entitlement in the Foundry Scheme.  The independent trustee of the Foundry Scheme appeared to acknowledge this in his letter of 8 June 2000 because he said that the trustees of the Foundry Scheme did not consider that an incorrect transfer payment was made in respect of Mr Turner.

 AUTONUM 
Scheme Rule 11.1.5 states:


“the [transfer] amount available will (subject to the following provisions of this Rule 11.1.5) be determined by the Principal Company; it will however be at least sufficient to secure any GMPs (other than those not included) but will not be greater than is consistent with Revenue Approval; subject to this it will not be less than the lesser of the Liability Share and the Fund Share, nor will it (unless the Trustees agree otherwise) be greater than the Fund Share or than the Past Service Reserve.”

 AUTONUM 
The Trustee submitted a copy of a letter from its actuarial adviser, dated 23 October 1997, which stated that the proposed transfer values were in accordance with the above Scheme Rule 11.1.5.  In fact, Mr Turner’s transfer payment represented his “Past Service Reserve” and was, therefore, in excess of the minimum amount which could have been offered.  

 AUTONUM 
The Trustee then turned to the subsequent winding-up of the Scheme.  It said that it was advised that it needed to address both the issue of the funding surplus and the future risks to a fund with such large pensioner and deferred pensioner liabilities but no active members and no contributions.  The Trustee said that, after taking legal and actuarial advice, and with the consent of the Principal Company, it decided to wind up the Scheme.  

 AUTONUM 
With the consent of the Inland Revenue and the Occupational Pensions Regulatory Authority, the surplus assets were split 40% to the remaining members and 60% to the Principal Company.  The Trustee submitted that the winding up had been conducted in accordance with the Scheme Rules and with all relevant governing regulations.  

 AUTONUM 
The Trustee said that it opposed Mr Turner’s allegations.  He was given a choice of options when he ceased to become eligible for membership of the Scheme, and that he elected, voluntarily, to take a transfer payment to the Foundry Scheme.  The transfer payment was enhanced (see above).  Consequently, the Trustee was under no further obligation to make payments to him in respect of his retirement benefits.

 AUTONUM 
Mr Turner said that he had no comments on the Trustee’s response.

CONCLUSIONS

 AUTONUM 
Mr Turner was understandably anxious when he was informed that the Foundry Scheme would be winding up and that it might not be possible to secure his benefits in full.  Then he learned that the Scheme was also winding up and that a substantial surplus was to be returned to Carbo plc.  

 AUTONUM 
He believed that Carbo plc and its employees had never contributed to the Scheme and therefore complained that it was wrong for the Trustee to prefer its interests above those of long-serving former members, like himself, who had transferred into the Foundry Scheme.  The Trustee has now explained the situation and, in view of the fact that Mr Turner said that he has no further comments, it appears that he now accepts the Trustee’s account and that he was previously under a misapprehension.

 AUTONUM 
I do not uphold this complaint, essentially for the reasons given by the Trustee.  When he signed his Option Form, it was implicit that Mr Turner understood that:


“[the Trustee] will be discharged of all obligation to provide benefits to me or to my dependants in respect of my membership of [the Scheme].”


The actuarial advisers to the Scheme and the Foundry Scheme agree that his transfer payment was sufficient to secure the promised benefits in the Foundry Scheme.  Furthermore, the Trustee submits that the payment was enhanced, in the sense that it was above the minimum amount calculated in accordance with the Scheme Rules.  Although the Trustee was later asked to consider making a supplementary transfer payment, it was not maladministration when it declined to do so.

DAVID LAVERICK

Pensions Ombudsman

21 November 2001
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