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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:

Mr N Usher

Scheme


:

Trustees and Guardians of Shakespeare’s Birthplace Retirement Benefit Scheme

Respondents
:
1.
The trustees of the Scheme (the Trustees)



2.
Shakespeare Birthplace Trust (the Trust)

THE COMPLAINT (dated 9 April 2001)
 AUTONUM 
Mr Usher, in his capacity as executor of the late Miss E Usher, complains that the lump sum paid by the Trustees on Miss Usher’s death was less than should have been paid under the Rules of the Scheme.  Mr Usher alleges that this was due to maladministration and caused injustice, in particular including financial loss to Miss Usher’s dependants.

MATERIAL FACTS

 AUTONUM 
Miss Usher had been employed twice by the Trust for a total period of about 23 years.  She was a member of the Scheme.  There were three constituent elements to her pension.  On 23 April 1998 she sent a letter resigning from the Trust because of her state of health.  The first paragraph of her resignation letter said:

“It is with great regret that I must resign from the Trust.  I have heard today that the chemotherapy has not helped clear the cancer in the lung, and there is little else to be done.”


The resignation was accepted on 27 April.

 AUTONUM 
In response to enquiries from the Trustees, their actuaries wrote to them on 12 May 1998 outlining possible benefits for Miss Usher, including reference to a sum of £40,000.

 AUTONUM 
Miss Usher wrote again to the Trust in a letter dated 23 May 1998.  About her pension position, the letter said:

“I am also most anxious to resolve the matter of the three pension funds, details of which I requested from you on the 19th of April, for I imagine that as I have been forced into early retirement by ill health the value of the funds will be required by an independent financial adviser that I will need to consult, in order to ensure that I obtain the best possible pension that may be available.”

 AUTONUM 
On 26 May 1998 the Trust’s Finance and Personnel Manager, who was also one of the Trustees, telephoned Miss Usher for permission to obtain medical evidence from her doctor.  She wrote to the Trust later that day to confirm her agreement.  The Trustees wrote to Dr Batt on 1 June 1998 seeking medical evidence and this was received on 3 June 1998.

 AUTONUM 
Miss Usher died on 9 June 1998 when she was 54.  A firm of solicitors, G F Lodder and Son (Lodders) was appointed by Mr Usher to handle Miss Usher’s estate.  The Trustees say that they were on the point of advising her of her benefit rights and options when she died and that, had they done so, they would have been well within the two-month time scale allowed by law.

 AUTONUM 
The Trustees’ advisers wrote to Lodders on 14 July 1998 to give details of the benefits which had become payable on Miss Usher’s death.  The letter explained that her personal representatives could receive a pension for five years or, alternatively, the May and June 1998 instalments of her pension plus a lump sum of £18,168.74.

 AUTONUM 
Lodders wrote to the Trust on 21 August 1998 asking the Trustees to reconsider, in the belief that the lump sum payable on Miss Usher’s death ought to have been larger.  Lodders also suggested that the Trustees could have reacted more promptly to Miss Usher’s pension enquiries, knowing as they did the seriousness of her medical condition.  

 AUTONUM 
The Scheme administrator replied to Lodders on 16 September 1998.  The letter said that the Trustees had been required to exercise their discretion either to allow the payment of an ill-health early retirement pension or to allow full commutation of that pension dependent on Miss Usher’s medical condition and life expectancy.

 AUTONUM 
The Scheme administrator’s letter also said:

“There was regular verbal communication with Miss Usher after she left the Trust’s employment and she was aware that a pension would be payable from 1 May 1998 and that the option of a lump sum alternative could be given to her, subject to the medical evidence which Miss Usher had authorised the Trustees to obtain from her medical practitioner.

The total payment from the Scheme, in the case of retirement on the grounds of ill-health followed by death during the guaranteed period, is the same as the payment that would have been made if an election to fully commute the pension on the grounds of serious ill-health had been received.  The full commutation alternative is calculated by applying a commutation factor of 5 (this factor having been determined by the Scheme Actuary) to the annual amount of pension, £3759.24 per annum, less the appropriate amount of tax.”


Mr Usher says that there was no mention to Miss Usher of there being a pension payable from 1 May, or a lump sum being offered at this stage.

 AUTONUM 
Regulation 5(8) of The Occupational Pension Schemes (Disclosure of Information) Regulations 1996 (the Disclosure Regulations) requires a pension scheme to advise a member who is retiring early of the benefit rights and options available to her within two months after her intended retirement date.

 AUTONUM 
The Rules of the Scheme are scheduled to a Deed of Amendment dated 7 August 1998.  Rule 6(b) provides as follows:


“Early retirement by reason of incapacity

On retirement from Service as a result of incapacity arising through injury or ill-health which the Trustees consider sufficient to warrant early retirement a Member shall be entitled to an immediate pension equal to an amount calculated in accordance with sub-rule (a) of this Rule by reference to the Member’s Final Pensionable Salary and Pensionable Service as at the date of actual retirement.”


Sub-rule (a) specifies how a member’s pension is calculated on retirement at the Scheme’s normal retirement date.

 AUTONUM 
Rule 6(e)(iii) states:

“if the Trustees are satisfied that the Member is in exceptional circumstances of serious ill-health the Member may with the consent of the Trustees at the date on which his pension becomes payable under the Scheme elect to receive a cash sum in lieu of the whole of his pension subject always to Revenue limits.”

 AUTONUM 
Rule 6(e)(iv) states:

“commutation of pension for a cash sum will be calculated in accordance with a table of conversion factors approvable by or agreed from time to time with the [Inland Revenue].”

 AUTONUM 
Rule 7(c) contains benefit provision in the event of death after retirement.  Rule 7(c)(i) specifies what happens when a member dies within five years after retirement without leaving a spouse, as follows:

“if death occurs within 5 years after the date upon which the pension commenced to be paid and the Member is survived by a Spouse the remaining instalments of pension which would have been payable to the Member had he survived for the said period of 5 years shall be paid to that Spouse provided that if the Member is not survived by a Spouse such payments shall be made to his personal representatives who may elect to receive a lump sum equal to the aggregate of the remaining instalments of pension in lieu of such pension.”

 AUTONUM 
Lodders replied on 29 September 1998 to the Trust’s letter of 16 September 1998.  The letter questioned the speed of the Trustees’ response to Miss Usher’s letter of 23 April 1998.  It also included the following paragraph:

“According to the information given by [Mr] Usher …, he took a telephone call in which he was advised that the trust [sic] imagined that in view of Miss Usher’s health there would be available a lump sum of some £46,000 on which tax would be payable of £6,000 leaving £40,000 net.  However [Miss Usher] was too ill to sign an acceptance form and died before this could be finalised.  You will no doubt recall that at a meeting between you and [Mr Usher] shortly after [Miss Usher’s] death, he was told that because of ‘Inland Revenue Rules’ this lump sum was no longer available, and that the actuaries would be writing to us to make a revised offer.”

Mr Usher says he understood from this telephone conversation that the Finance and Personnel Manager had understood that Miss Usher was unlikely to live long, that the lump sum had been chosen and that the Finance and Personnel Manager had promised to deal with the matter.

 AUTONUM 
Eventually Lodders received a reply from the Scheme’s solicitors, Robert Lunn & Lowth (RL&L), on 10 February 1999.  I quote parts of the letter below:

“The Trustees, whom you appear to criticise for various alleged delays, took immediate steps to seek advice from their Scheme Actuaries … .  Advice was also sought as a matter of some urgency from the late Miss Usher’s GP.  Indeed the Trustees did not simply write and ask for a report, but actively sought and obtained information from [her GP] about the late Miss Usher’s then state of health.  Perhaps not surprisingly our Clients, therefore, rather resent the implication that there had been delays in dealing with this matter.

The sad death of Miss Usher less than a week after [her GP’s] information had been obtained, precluded any further discussion with her or decisions being reached about the matter.

Accordingly, it is the view of our Clients, ourselves, and the Scheme Administrators, that at the date of death Miss Usher had retired and that no final decision or arrangement had been entered into regarding any commutation or lump sum payment that might have been made.  That view is supported by Counsel’s Opinion.

Accordingly, the entitlement of the Estate is governed by Rule 7(c)i of the Scheme Rules to which you yourselves have referred in your letter of the 21st August 1998.”

 AUTONUM 
On 29 September 1999 Lodders sought help from the Pensions Advisory Service (OPAS).  The third page of Lodders’ letter included the following:

“The late Miss Usher was ill for a considerable period of time with terminal cancer and this was known to the Trust and is reflected in her letter of resignation.  The Trust was well aware that she had been receiving chemotherapy for lung cancer.  The Trust had a working knowledge of Miss Usher’s state of health through 1997 until her resignation.”

 AUTONUM 
On 14 July 2000 Lodders complained to the Trustees under the Internal Dispute Resolution (IDR) procedure, on behalf of Miss Usher’s personal representatives.  By agreement, the complaint was submitted under stage 2 of IDR.

 AUTONUM 
The Trustees considered the matter on 11 October 2000.  Their decision included a number of significant points:

· They conceded that “There may well have been a conversation in which a figure of £40,000 or £46,000 was referred to … .” 

· “Had there been a lump sum of £40,000 or more then the advice from the Scheme Actuaries was that the Inland Revenue approval would need to be sought.”


I am advised that Inland Revenue approval would not have been required for such a payment while Miss Usher was alive.  Inland Revenue consent is not needed when a person retires in exceptional circumstances of ill-health and receives a lump sum in full commutation of pension except when (unlike Miss Usher) the person is a controlling director or SSAS member.  

· They asserted that they had taken steps to obtain medical evidence as quickly as possible and had obtained several letters of advice from their actuaries about what could and could not be done.  They said they felt they had approached the matter of Miss Usher’s benefits in a speedy and diligent manner.

· They explained that:

“The Trustees had been minded to approach Miss Usher with two options, one of which was payment of normal pension including a guarantee of payment for at least five years and for life thereafter; another alternative was a lump sum payment which the Trustees were minded to offer to Miss Usher, but because of circumstances were unable to do so.  If that process had been undertaken, and if she so elected, the lump sum at that stage having regard to her then known circumstances would have been £46,437.14 subject to a potential tax liability of £6,395.33p.”

· They said that:

“Prior to Miss Usher’s death consideration had indeed been given to the payment of a lump sum of approximately £46,000.  This was an alternative option to payment of pension at the normal rate.  It was done on the basis that the Actuaries had indicated it would be possible in exceptional circumstances to make payment beyond the normal lump sum levels and that the Trustees were minded to try and do all they could at that stage for the deceased to assist her in what might be an ongoing illness of indeterminate length.

In considering offering a payment well above the normal lump sum, the trustees were exercising their discretionary powers within the rules of the scheme on behalf of a valued former employee in very unhappy circumstances.”

· They explained that in order to proceed with the lump sum it would have been necessary for Miss Usher to elect the cash sum and for the Trustees to give their consent.

· Because of the unfortunate speed of events, it was not possible to go through the process of election and consent.  Consequently, death benefits had to be calculated in accordance with Rule 7(c)(i).

CONCLUSIONS
 AUTONUM 
Rule 6(e)(iii) of the Rules of the Scheme requires a member who is in exceptional circumstances of serious ill-health and who wishes to receive a cash sum in lieu of the whole of her pension to:

· make an election to the Trustees to that effect, and

· obtain the consent of the Trustees.

Miss Usher had not made an election to the Trustees.  

 AUTONUM 
Miss Usher had not made an election to take a cash sum in lieu of the whole of her pension because she had not received the relevant information from the Trustees.  The question arises whether the Trustees were unreasonably slow in advising Miss Usher of the options available to her, thereby preventing her from making an election before her death.

 AUTONUM 
The Trustees say they had not been unreasonably slow, bearing in mind

· Her several Retirement Plan Scheme’s, one or two of which were difficult to identify.

· The decision of the Trustees to consider enhancing Miss Usher’s benefits beyond her basic entitlement.

· The subcontracting of the administration of the Scheme to new Administrators, Messrs Barnett Waddingham, only shortly before Miss Usher resigned.

· The wide range of enhanced benefit options that the Trustees needed to consider carefully before coming to a decision including the research by the new Administrators for any precedents.

 AUTONUM 
There is no doubt that the Trust was well aware that Miss Usher was seriously ill long before she wrote her letter of resignation on 23 April 1998.  Having received her letter, I am sure neither the Trust nor the Trustees doubted that she was in exceptional circumstances of serious ill-health.  Nevertheless, the Trustees were required to satisfy themselves that this was in fact the case.  In the circumstances they could have asked Miss Usher to confirm that they could seek medical evidence from her doctor shortly after receiving her letter.  They did not do so until 26 May 1998 when a month or so had elapsed.

 AUTONUM 
The Trustees contend that it would not have been moral or appropriate for them to have sought medical evidence about a former employee until being advised to do so by the Scheme actuaries.  I have difficulty in accepting that contention.  It was the Trustees who needed to satisfy themselves that the condition imposed by Rule 6(e)(iii) applied.  An appreciation of that Rule ought not to depend on actuarial advice.  I am told that advice from the Consulting Actuaries was sought on 29 April 1998.  The Trustees acted commendably speedily in obtaining the medical advice once Miss Usher’s consent had been sought and obtained but there was a delay in their securing the consent.

 AUTONUM 
Although there were three elements to Miss Usher’s pension, her pension affairs were simple enough.  The Trustees could have written to her with estimates of the options available to her within a week or two of her decision to retire.  They did not.  

 AUTONUM 
The Trustees were obliged under the Disclosure Regulations to advise Miss Usher of her benefit rights and options within two months (ie by 30 June 1998).  Miss Usher died on 9 June 1998 before that timescale had elapsed.  Nevertheless, nearly six weeks had elapsed since her intended retirement date and almost seven weeks since her letter of 23 April 1998.  The Trustees knew of her state of health and the urgency of her position yet had delayed in contacting her doctor until about a month after she had advised the Trust of her departure.  The Trustees contend that it would not have been possible to make any payments whatsoever to Miss Usher until the eventual benefits had been decided.  In Miss Usher’s circumstances, this was an unreasonable delay and constituted maladministration.

28.
I now turn to the Trustees’ disclosure in their decision under the second stage of IDR that they had been minded to pay Miss Usher a lump sum of £46,000 and wished to do all they could to assist her.  Had it not been for the Trustees’ unreasonable delay, I find that Miss Usher would have had time to consider her options, would have elected to take a lump sum in lieu of the whole of her pension and would have received the sum of approximately £40,000 (ie £46,000 less tax) from the Trustees.  I uphold Mr Usher’s complaint and make appropriate directions.

29.
The Trustees later contended that the exercise of their discretion in Miss Usher’s case would have entailed a three stage process which was never completed and that it is inappropriate for me to impose that discretion retrospectively.  All I have done is to determine on the balance of probabilities what would have happened that there not been maladministration on the part of the Trustees.

DIRECTIONS

30.
Within 28 days of the date of this Determination the Trustees shall pay to Miss Usher’s estate the sum of £46,437.14, less tax, to give a net figure in the region of £40,000, plus interest calculated from the date of Miss Usher’s death.

31.
Interest shall be payable on a daily basis at the rate declared from time to time by the reference banks.

DAVID LAVERICK

Pensions Ombudsman

19 March 2002
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