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DETERMINATION BY THE PENSIONS OMBUDSMAN

PENSION SCHEMES ACT 1993, PART X

Complainants
:
Mr D A and Mrs M A Collins

Scheme
:
Alvecote Pension Fund 

Respondent
:
1. Abbey Life Trustee Services Limited (Abbey)

2.   Irranely Limited (in liquidation) (Employer)

THE COMPLAINT (dated 15 November 2000)

1. The Complainants complain of maladministration on the part of Abbey and the Employer, in that they failed to protect the tax approval status of the Scheme.  The Complainants say that as a consequence their pension funds which should have been exempt from tax have now been taxed.

PROVISIONS OF THE RULES TO THE SCHEME
2. Rule 3.16 of the rules to the Scheme (the Rules) provides

“(a) The Principal Employer may, with the consent of the majority of Trustees (which majority shall include the Pensioneer Trustee) and subject to Rule 3.1 (d) and 3.17 (a) :- 

1. amend the Plan at any time and in any way except that no amendment shall either:

(i) reduce the value of any Benefits secured by contributions paid and due prior to the date of such amendment without the written consent of the Members concerned; or

(ii) be made without the approval of the Board of Inland Revenue.”

MATERIAL FACTS
3. The Complainants were the directors of the Employer, the Principal Employer for the Scheme.  The Scheme is a small self-administered pension arrangement under which the Complainants are the beneficiaries and the Managing Trustees.

4. The assets of the Scheme included individual pension policies with Abbey Life Assurance Company Limited for the Complainants, and Abbey acts as the Pensioneer Trustee for the Scheme.  The Scheme had taken out an unsecured loan of £30,000 which in turn had been loaned to the Employer in 1987.

5. In 1991 the Employer went into liquidation and Baker Tilly was appointed as liquidator.  Later on that year Abbey wrote to Baker Tilly giving details of the Scheme which included the assets.  The assets were shown as the values under the individual pension policies with Abbey, the unsecured loan to the Employer and the interest on this loan.  The Scheme started to wind up but no progress could be made as the unsecured loan to the Employer was outstanding.

6. In October 1993 Baker Tilly informed Abbey that there would be no dividend to the unsecured creditors on the liquidation of the Employer.  The Complainants were told by Abbey that their benefits would have to be reduced in respect of the outstanding unsecured loan of £30,000 plus interest.

7. On 1 July 1994 Abbey wrote to Baker Tilly stating that the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulation 1991 (1991 Regulations) required the rules of the Scheme to be amended by 5 August 1994.  Abbey enclosed a set of amendment rules and a certificate of adoption rules to be signed and dated on behalf of the Principal Employer.  Baker Tilly responded by returning the documents unsigned and stating 

“You will appreciate that as liquidator I cannot commit third parties e.g.  Managing Trustees to rule changes of which they may not be aware.”

8. In July 1994 Abbey Life informed the Inland Revenue Pension Schemes Office (PSO) that the Employer had ceased trading and therefore the documentation incorporating the amendments for the 1991 Regulations could not be completed.

9. In November 1994 the PSO advised Abbey that as it had not received the documentation incorporating the amendments for the 1991 Regulations the Scheme had lost its approval.  The PSO added that the Scheme could only be approved again by making a fresh application under section 604 of the Income and Corporation Taxes Act 1988, but that such approval could not run from a date before the start of the tax year in which the fresh application is made.  Abbey subsequently enquired with the PSO whether it could sign the appropriate document in its capacity as Pensioneer Trustee.  The PSO responded that this was not possible.

10. On 21 June 1995 the PSO wrote to Abbey as follows:

“On 3.11.94 we wrote advising you of the consequences of failing to amend the rules of the above-named scheme before 5 August 1994 to incorporate the provisions of the Retirement Benefits Schemes (Restriction on Discretion to Approve) (Small Self-administered Schemes) Regulations 1991.

I must now inform you that, in the continued absence of an appropriate amendment, the approval of the scheme automatically lapsed with effect from 5 August 1994.  The Inspector of Taxes has been notified accordingly.

A copy of this letter is being sent to the scheme trustees.”

11. On 7 May 1996 Abbey informed the Complainants that it had received confirmation from the PSO that approval of the Scheme had lapsed with effect from 5 August 1994.  Abbey added that this would not affect any tax relief already received as interim approval had been granted for the period that their policies had been in force.

12. In October 1999 Abbey told the Complainants that the Scheme was now being treated as a Funded Unapproved Retirement Benefits Scheme as it had lost the PSO’s approval some time ago.  Abbey said that the main effect of this was that the retirement calculations would be different as tax had to be calculated and paid.

13. In November 1999 Abbey wrote to the Complainants as follows:

“As already advised, your scheme has had its approval status removed by the Inland Revenue.  I enclose a copy of a letter from the Inland Revenue Pension Schemes Office dated 21st June 1995 which confirmed these details.  You will note that a copy was forwarded to yourselves at the time.

As the scheme is now unapproved, I would be grateful if you would instruct me as to how you now wish to proceed.  The available options are as follows:-

1. A Funded Unapproved Retirement Benefits Scheme could be established and the funds currently held (subject to any tax liability) could be transferred to it, subject to the rules of the scheme having been examined first;

2. The monies could be surrendered off the Trustees Investment Plan and placed in the Trustee Bank Account, to be held until you decide to take your pension benefits.  Please note that when benefits are taken the lump sum will not be tax free;

3. The scheme could be dismantled, and the monies (subject to a tax charge) could be returned to the employer.  If this option is requested the appropriate forms will be provided;

4. Retirement benefits could be taken, with the relevant adjustments made for the outstanding tax liability.  If you wish to pursue this option then please complete and return the Retirement Questionnaires already sent to you.  I have also enclosed a Booklet as requested, which I trust you will find of assistance.”

14. The Complainants say that Abbey and Baker Tilly were negligent in their failure to protect the Scheme.  They state that as a result of the Scheme losing its approval they have suffered financial loss because their benefits will now be subject to tax.  They claim that they have been unable to draw their pensions whilst their complaints were still on going.

15. Baker Tilly responded:

15.1. The Employer was placed in creditor’s voluntary liquidation in May 1991 and Mr R P Rendle (a partner in Baker Tilly) was appointed liquidator.  At that stage, the former directors of the Employer relinquished their powers and ability to take action on the company’s behalf vested in its liquidator.  

15.2. The Complainants were aware of the fact that approval of the Scheme had been withdrawn as they had a copy of the letter from the PSO to Abbey dated 21 June 1995.  No action was taken by the Complainants at the time.

15.3. On receiving the letter from Abbey about the documentation to amend the rules of the Scheme to incorporate the 1991 Regulations, Baker Tilly felt that it was unable to commit the Complainants, in their role as Managing Trustees, to rule changes of which they may not be aware.  At Abbey’s request it returned the documents and, when it heard nothing further, assumed that no objections had been raised by the Complainants, and that the matter had been dealt with in some other manner.

15.4. Abbey did receive further communications from the Inland Revenue dated 3 November 1994 and 21 June 1995 and wrote to Mr and Mrs Collins on 7 May 1996.  Neither Abbey nor Mr and Mrs Collins contacted Baker Tilly in respect of this issue until January 2001.

15.5. Following enquiries made by Abbey in 1991 and the response to those enquiries, Baker Tilly established that there was no need to appoint an independent trustee and that the responsibility for winding up the Scheme rested with the existing trustees.  In September 1993 Abbey wrote to Baker Tilly explaining that the Scheme could not be wound up until the recoverability loan made to the Employer was ascertained.  Baker Tilly replied in October 1993 that a first and final dividend to preferential creditors had been paid and there would be no dividend to unsecured creditors.  If Abbey and Mr and Mrs Collins had co-operated promptly thereafter, there was a reasonable prospect that the Scheme would have been wound up prior to the requirement to change the Rules by 5 August 1994.

15.6. The letter from the PSO to Abbey in November 1994 indicated that the Scheme could have been approved again by making a fresh application under section 604 ICTA 1988.

16. Abbey responded:

16.1. Under section 3.16 of the Rules, the Employer, as Principal Employer, was responsible for adopting the necessary rule amendment incorporating the 1991 Regulations.  In the absence of the Principal Employer, Baker Tilly, as the liquidator, was in a position to sign these documents but refused to do so.

16.2. Abbey was not authorised to adopt the rule amendment on the Principal Employer’s behalf.

16.3. Abbey do not accept responsibility for the loss of approval and had in fact made strenuous attempts to assist in safeguarding the tax status of the Scheme.

16.4. No enquiries had been made with the PSO in 1994 to ascertain whether the Complainants were eligible to sign these documents.

17. In response to enquiries made by my investigator, the PSO (now known as IR Saving, Pensions, Share Schemes) confirmed that in the absence of the Principal Employer it would have agreed in 1994 to the Managing Trustees along with the Pensioneer Trustee, Abbey, signing the rule amendment incorporating the 1991 Regulations.

CONCLUSIONS

18. As Baker Tilly was acting on behalf of the Employer, I have considered any actions of Baker Tilly as actions of the Employer.

19. The Rules required any amendments to the Scheme to be made by the Employer, as Principal Employer, with the consent of the majority of the trustees of the Scheme.  Baker Tilly, as the liquidator for the Employer, could have signed these documents provided the majority of the trustees consented to it.  In my view, Baker Tilly could and should have signed the documents on behalf of the Employer, but refused to do so.

20. Baker Tilly says it did not sign the documents because it could not commit the Complainants, as Managing Trustees, to changes to the Rules of which they may not be aware.  However, Baker Tilly were not being asked to commit the Managing Trustees whose consent would have been needed to give effect to the amendment.  Baker Tilly’s and therefore the Employer’s failure properly to consider and act upon the documents was maladministration.

21. Baker Tilly points out that the Complainants had themselves received the letter of 21 June 1995 from the PSO about the loss of approval of the Scheme and were therefore aware of the situation.  There is no dispute that the Complainants had received the PSO’s letter.  However, the letter did not of itself inform the Complainants of the full tax implications.  Moreover, even if the Complainants had been aware of the implications it was too late by then for them to have taken any action to rectify the matter.

22. Baker Tilly says that the PSO had indicated in its letter in November 1994 that the Scheme could have been approved by making a fresh application.  I agree that a fresh application could have been made in 1994, however, as stated by the PSO, any such approval could not be backdated beyond the tax year in which the fresh application was made.

23. Baker Tilly states that it had provided Abbey with the necessary information in September 1993 to wind up the Scheme.  I agree that Abbey had the necessary information to conclude the winding up of the Scheme, but there is nothing to show that Mr and Mrs Collins were aware of this.

24. With regard to the complaint against Abbey, in my view, it could have done considerably more than it did to protect the approval of the Scheme.   Abbey could and should have taken the following action, but failed to do so:

· Informed the Complainants in 1994 of the documentation that needed to be completed to maintain the tax approval status of the Scheme.  This would have made the Complainants aware of the situation and allowed them to take the necessary action.

· Obtained the consent of the Managing Trustees to the proposed amendment before presenting it to Baker Tilly.

· Explained to Baker Tilly the consequences of not signing the documents.  Baker Tilly may have signed the documents if it had been aware that not doing so would have resulted in the Scheme losing its tax approval status.

· Made enquiries in 1994 with the PSO as to whether the Complainants, as Managing Trustees, could sign the documents.

Abbey’s failure to take the above action constituted maladministration.

25. In May 1996 Abbey incorrectly informed the Complainants that the loss of approval would not affect any tax relief already received as interim approval had been granted.  In fact it was not until October 1999, nearly five years after the PSO had advised Abbey that approval of the Scheme had been withdrawn, that it was made clear to the Complainants that their benefits would be subject to tax.

26. The injustice suffered by the Complainants as a result of maladministration by the Employer and Abbey is that their benefits are subject to tax, as a result of the loss of approval of the Scheme, which could have been avoided.  I therefore uphold the complaints against the Employer and Abbey.

27. I further consider that the Complainants have suffered injustice in the form of the inconvenience of having to complain and bring the matter to me.

28. Even though I have upheld the complaints against both the Employer and Abbey, clearly Abbey, being the Pensioneer Trustee and insurer, and administrator, for the Complainants’ individual pension policies, was in a position to have done more than it did.  In my view, the liabilities of the Employer and Abbey in this matter are not equal, but more in the ratio of one to three.

29. The remedy set out in the directions below is put the Complainants in the position they would have been had the Scheme remained approved.  However, as Baker Tilly has already confirmed that there would be no dividend to unsecured creditors, on the liquidation of the Employer, regrettably the Complainants are unlikely to receive the Employer’s share of the restitution and compensation as directed.

DIRECTIONS

30. I direct that, within 28 days of the date of this Determination, Abbey will calculate and advise the Complainants of their benefits on the assumption that the Scheme was still approved.  At the same time, Abbey will also calculate the tax payable under the current unapproved status if the Complainants were to draw their benefits from the Scheme immediately and inform Baker Tilly of this.  If the Complainants decide to draw their benefits immediately, or at any stage in the future, they shall be paid their full benefits on the assumption that the Scheme is still approved.  Any tax payable as a result of the Complainants starting to draw their benefits should be reimbursed by Abbey and the Employer in the ratio of three to one.

31. In addition Abbey and the Employer shall, within 28 days of this determination each pay the Complainants £75 each to compensate them for the inconvenience they have suffered.

DAVID LAVERICK

Pensions Ombudsman

12 November 2002
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