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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr T M McNamara

Scheme
:
Walkers Pension Plan

Trustee
:
Walkers Pension Plan Trustee Limited

Employer
:
Walkers Snack Foods Limited (Walkers)

THE COMPLAINT (dated 27 February 2001)

1. Mr McNamara alleges maladministration by the Trustee and Walkers in that he was improperly refused ill-health early retirement benefits from the Scheme.  He says that he has suffered injustice because of the Trustee’s and Walkers’ maladministration in the form of financial loss.  

MATERIAL FACTS
2. Mr McNamara was employed by Walkers as a Heavy Goods Vehicle Delivery Driver from 20 February 1989.

3. On 30 May 1990, Mr McNamara sustained an injury to his right shoulder whilst at work and was off sick for three weeks (the First Accident).

4. With effect from 21 May 1993, Mr McNamara was made redundant from Walkers and became entitled to deferred benefits from the Scheme, payable from his Normal Retirement Date.

5. On 24 May 1993, Mr McNamara obtained similar employment with another employer, but resigned after two days because of the injury to his shoulder.  

6. Mr McNamara then obtained further employment which involved only a driving role although he maintains that he was unfit to work at this time.  On 7 October 1993, he again suffered another accident at work and further injured his shoulder (the Second Accident).  Thereafter, he was unable to carry on working.

7. On 2 December 1993, Mr McNamara applied to the Department of Social Security (DSS) for disablement benefits.  His application was approved on 15 February 1994 by the DSS which decided that the First Accident had been an industrial accident and he became entitled to Disability Benefit with effect from 12 September 1990.  Medical evidence provided for a DSS Medical Appeal Tribunal held on 23 June 1995 established that Mr McNamara’s disablement had been caused by his injury in the First Accident and that the Second Accident had exacerbated that injury.  Mr McNamara’s disablement assessment was confirmed at the rate of 15% as from 12 September 1990.

8. With effect from 1 December 1994, Mr McNamara elected to take his deferred benefit entitlements from the Scheme in the form of a tax free cash sum and a pension.  He says he made that election only after being told that the Rules did not allow him a ‘full ill-health retirement pension’.

9. In December 1994, Mr McNamara also asked Walkers if his benefits from the Scheme could be increased to the same level as if he had been retired on the grounds of ill-health.

10. Rule 5 under the Trust Deed and Rules of the Scheme dated 30 January 1989, “EARLY RETIREMENT”, is as follows:

“(a) 
A Member may elect to receive an immediate pension as an alternative to the benefits provided under Rule 14 [TERMINATION OF PENSIONABLE SERVICE] if

(i) he chooses to retire from Service before the Normal Retirement Date having attained age 55, or

…

(iii) he retires from Service at any age due to Incapacity.

…

(b)
(ii)
The immediate pension payable to a Member under sub-Rule (a) (iii) above shall be calculated as the pension that he would have received had he remained in Service until the Normal Retirement Date but based upon his Final Pensionable Salary and the rate of his contributions under Rule 3(a) at the date of his retirement.”

11.  Rule 1 of the Scheme sets out various “DEFINITIONS” including 

“Incapacity” means permanent ill-health which in the opinion of the Company and the Trustees is sufficiently serious to prevent a Member from following his normal occupation or to impair seriously his earning ability.

“Service” means service with the Employer … 

12. In a letter to Mr McNamara dated 8 December 1994, the Scheme’s administrator stated the Trustee had considered his request for ill-health early retirement benefits from the Scheme but had decided that it was unable to comply with his request.

13. Mr McNamara appealed against the Trustee’s decision not to provide him with ill-health early retirement benefits and in a letter dated 31 March 1995, Walkers stated to him that he had not qualified in 1993, as at that time he had been working full-time and had no absences over the previous year.  Walkers also added that there was no provision in the Scheme for ill-health early retirement for ex-employees.  Mr McNamara disputes the statement about there being no absences saying that he was three days absent (and a few more later) as a result of eye surgery.

14. Mr McNamara remained dissatisfied and continued to pursue Walkers and the Trustee for an increase to his existing benefits from the Scheme.  His final appeal under Stage 2 of the Scheme’s Internal Dispute Resolution (IDR) procedure was rejected by the Trustee in a meeting on 23 March 1998.

15. Solicitors acting on Mr McNamara’s behalf have stated that because Mr McNamara’s injury occurred in the First Accident on 30 May 1990 whilst he was at work for Walkers and the DSS Medical Appeal Tribunal has found this was an industrial accident in consequence of which he had suffered disability, he should be granted ill-health benefits from the Scheme.  They could see no reason why these improved benefits could not be provided retrospectively.  They argued that because Mr McNamara did not have the medical evidence until after his employment was terminated by Walkers that did not mean that his condition had not existed: from 30 May 1990 Mr McNamara had struggled to maintain his job; Walkers had failed to provide him with unloading equipment (although proper equipment was eventually provided); he had been pressured into returning to work despite incomplete recovery, and he had been denied opportunity to attend out patient hospital appointments.

16. Solicitors acting on behalf of the Trustee and Walkers have stated 

· the Rules of the Scheme do not provide for the retrospective consideration of Incapacity for Mr McNamara; this could only be dealt with by way of discretionary augmentation.  

· Mr McNamara’s request had been reviewed by the Trustee and Walkers in a Stage 2 meeting under the Scheme’s IDR procedure and it had been concluded that ill-health early retirement had not been claimed in May 1993 and that medical evidence did not support his claim for Incapacity.  Although Mr McNamara had sustained an injury whilst in the employ of Walkers, he had continued to work for three years after that injury and he had subsequently sought and obtained employment elsewhere.  Furthermore, Mr McNamara had suffered an injury five months later which had apparently resulted in him being unable to work.   

CONCLUSIONS
17. Despite the disablement assessed by the DSS, Mr McNamara was evidently able to carry out his duties, albeit with difficulties, as a Heavy Goods Vehicle Delivery Driver for Walkers after the First Accident.  Moreover when Mr McNamara was made redundant by Walkers in May 1993 he remained in continuous full time employment for a further three years.  Mr McNamara made no request for ill-health early retirement at the time and Walkers had no reason to recommend to the Trustee that he should be considered for ill-health early retirement from the Scheme.  It follows, therefore, that Mr McNamara was properly awarded deferred benefit entitlements from the Scheme when he left Walkers in May 1993.

18. In order for Mr McNamara to have received enhanced early retirement benefits, as in Rule 5(b)(ii) of the Scheme, he would have needed to have retired from the service of Walkers because of Incapacity.  Mr McNamara’s reason for leaving service was because of his dismissal from Walkers due to redundancy.  There is no provision in the Rules of the Scheme which allows the Trustee to award Mr McNamara retrospective ill-health early retirement benefits.  The Trustee and Walkers considered Mr McNamara’s claim in a Stage 2 meeting under the Scheme’s IDR procedure on 23 March 1998, but decided that the medical evidence did not support the criteria which would have been required in May 1993 for Incapacity.  As the possible provision of additional ill-health early retirement benefits for Mr McNamara was a discretionary matter to be considered by the Trustee and Walkers under the Scheme’s Augmentation Rule, it is not for me to interfere with the decision reached.  

19. I do not uphold the complaint.

DAVID LAVERICK

Pensions Ombudsman

28 March 2002
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