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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr K J Cunningham

Fund
:
The Kemira Agro UK Ltd Pension Fund 

Respondent
:
Kemira Agro UK Ltd (Kemira) 



The Trustees of the Fund (the Trustees)

THE DISPUTE (dated 6 March 2001)

1. Mr Cunningham referred a dispute to me about the interpretation of a guarantee applying to his category of Fund member – in particular about the calculation of Final Pensionable Salary which consequently affects the amount of his anticipated pension.

JURISDICTION

2. In 1995 Mr Cunningham was told about a change to the calculation of salary for pension purposes.  The dispute concerns whether this change should be applied to his benefits when they are calculated.  He is an active member of the Fund, yet to retire.  The Fund is of the defined benefit type.

3. It has been argued that the dispute has been brought to me outside the statutory time limit because Mr Cunningham was aware of the change in 1995 and should have referred the matter to me within three years of being aware.   The alternative view, which I prefer, is that Mr Cunningham is anticipating a complaint which would arise at the point when he retires or leaves the Fund.  If, as he fears, the wrong basis is used for that he would be able to make a complaint to me of injustice allegedly caused by maladministration, such a complaint having to be made within three years of that event.  In the circumstances it seems to me to be better for all the parties to determine the dispute in advance.  

MATERIAL FACTS

4. Mr Cunningham was previously a member of the Shell Contributory Pension Fund (the Shell Scheme), before transferring into the Fund on 1 January 1974.  Those members, like Mr Cunningham, who transferred from the Shell Scheme into the Fund were given a guarantee (the Guarantee).  This is set out in Rule 16 (3)(2) of the Rules of the Fund which were scheduled to a definitive deed dated 12 December 1975.  This states:

 “A [Shell Scheme] Member shall be entitled at his option to receive benefits from the [Fund] calculated at retirement or on death in Service not in accordance with the Rules of the [Fund] but in accordance with certain of the provisions of the Former Rules as were in force on 1st April 1975 and which are more particularly referred to in the Schedule annexed to the Rules”.

5. The Guarantee operates so that, on retirement, the member’s pension is calculated both under the formula for the Fund and under the formula for the Shell Scheme as it existed on 1 April 1975.  The member is then entitled to receive the greater of these amounts.  Mr Cunningham continues to be a member of the Fund employed by Kemira and entitled to the benefit of the Guarantee.

6. The Schedule annexed to the Rules refers to several clauses to Regulation 11 of the Shell Scheme “in so far as they relate to the definition of pensionable salary”.  The parties to the dispute agree that on 1 April 1975 the Shell Scheme calculated each member’s retirement benefits using his basic salary or pay during the twelve months preceding retirement.

7. By a Management Notice 154 issued in May 1994, Kemira announced that a holiday bonus amounting to 4% of basic pay would be consolidated into basic pay with effect from 1 May 1994.  Kemira’s decision was confirmed to Mr Cunningham’s trade union in a letter dated 27 June 1994.  Neither the Management Notice nor the letter referred to the Fund or pension rights in the context of consolidated holiday bonus.

8. In May 1995 Kemira’s benefits advisers wrote to Kemira in the following terms:

“You have asked for my further comments on the affect (sic) of consolidating holiday pay into basic salary upon ‘Shell option’ members, and the earlier recommendation that their pensionable salary should have the factor 100/104 applied.

The background is that at May last year your holiday pay amounting to 4% of basic pay was consolidated into basic pay.  ‘Shell option’ members did not have holiday pay included in pensionable salary whereas other members did, and it was not intended that the consolidation should improve the (already better) level of the Shell option pension.  In order to maintain the status quo we recommended the application of the factor 100/104.

My letter of 20 January confirmed my opinion that such an alteration was permissible under the terms of the trust deed.  The reason being that the amendment did not worsen any member’s benefits.  Far from it, the point of the change was to leave all members’ benefits unchanged.

Therefore, it is not the case that members are having their benefits reduced or being put under any disadvantage.  I maintain the earlier advice which is to apply the 100/104 factor which, as I have said, maintains the status quo.”

9. On 2 June 1995 Kemira sent an announcement to all members of the Fund.  The announcement said that for those members entitled to the Guarantee, holiday bonus had never formed part of the Guarantee and would be excluded in calculating the pension under the Guarantee.  The announcement ended by saying:

“Finally, there is no doubt that the Holiday bonus consolidation situation should have been clarified at the time of the pay settlement in May 1994.  I sincerely apologise for that lack of clarity and assure you that particular attention will be paid to this in future.”

10. According to Kemira, it had never been the intention to include this element of pay in Final Pensionable Salary for the purposes of the Guarantee and the Fund was advised in 1995 that it should continue to be excluded from the Guarantee.  This would be achieved by applying the factor 100/104 to Final Pensionable Salary.

11. Kemira also reasons that the Trustees are required under the terms of the Guarantee to calculate the benefits strictly in accordance with the rules of the Shell Scheme as at 1 April 1975, subject to any overriding legislation.  It argues that those members entitled to the Guarantee were never told that the holiday bonus would be taken into account in calculating the benefits payable under the Guarantee and it was therefore correct for the Trustees to continue to calculate benefits under the Guarantee by excluding the part of basic pay which corresponded to holiday bonus.

12. Kemira claims that the Fund acted correctly for the following reasons:

(a) the application of the factor did not worsen members’ benefits or affect their accrued rights;

(b) the point of the factor was to maintain the status quo and it was certainly not the case that the members concerned were having their benefits reduced.

13. The Trustees agreed that the basis of the dispute turned upon the correct interpretation of the Rules and the Guarantee they provided, emphasising that the Guarantee was based on the formula for the Shell Scheme as it existed on 1 April 1975.   They argued that the reference to 1 April 1975 meant basic pay as it was formulated on 1 April 1975.  I understand the Trustees to be saying that since holiday bonus had not been consolidated into basic pay in 1975 it must be ignored in assessing basic pay for the purposes of the Guarantee.

14. Mr Cunningham maintains that the Fund is wrong to apply the reduction factor.

15. Mr Cunningham has drawn my attention to a booklet amendment issued by Shell in connection with the Shell Scheme in January 1970.  Under the heading ‘Pensionable Salary’, this includes:

“If at any time in the future it is decided that any existing non-pensionable payment should become part of pensionable salary, it will be taken into account in pension calculations from the date of the decision.”

He argues that the guarantee should be subject to a literal interpretation by reference to the definition of basic pay.

PRELIMINARY DECISION

16. I agree with Kemira that the Trustees are required under the terms of the Guarantee to calculate Mr Cunningham’s benefits strictly in accordance with the rules of the Shell Scheme as at 1 April 1975, subject to any overriding legislation.  Under the Rules of the Shell Scheme prevailing at that date, benefits were calculated using basic salary or pay during the twelve months preceding retirement.  That basic salary did not include any element of holiday pay.  

17. From 1 May 1994 Mr Cunningham’s basic pay included the consolidated holiday bonus.  His basic pay therefore increased by 4%.  This would result in an enhanced pension to him if that definition of basic pay were to be applied.  

18. It seems to me that Mr Cunningham is wanting the best of both worlds.  On the one hand he wishes to retain the benefits of the no worse off guarantee to people who had been in the Shell Scheme.  On the other hand he wants to take advantage of one benefit which has arisen as a result of a decision by his present employer which would result in a higher pension for him than would have been the case under the Shell Scheme.  I do not support his point of view.  

19. When the time comes, he will have to decide whether he is better off by taking his pension under the Fund rules or by choosing to use his no worse off guarantee.  In calculating a pension under that guarantee his basic pay should not include any element of holiday pay because that was not the basis which existed in April 1975 which was the reference date for the guarantee.

20. In reaching that conclusion I have taken account of the document referred to in paragraph 15 but I do not see that document as binding upon Shell’s successor.  

DAVID LAVERICK

Pensions Ombudsman

29 May 2003
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