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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr M Williams

Scheme
:
Arvin No.  1 (UK) Pension Scheme

Respondent
:
Arvin Replacement Products Limited, formerly Timax UK Limited (Arvin)

Trustee
:
Arvin UK No 1 Pension Trustee Co.  Ltd

THE COMPLAINT (dated 19 April 2001)
 AUTONUM 
Mr Williams alleged maladministration by Arvin because it did not give itself sufficient time to consider his true state of health and later awarded him an ill-health early retirement pension (IHP) on the basis that he was a member who had previously left employment rather than one who was retiring from employment due to ill health.  He said that he suffered injustice resulting from this alleged maladministration because his IHP is less than it should be, or that it should have been paid from an earlier date, or both.  

MATERIAL FACTS

 AUTONUM 
On 29 July 1996 Ms Benedito, Arvin’s Personnel Manager, wrote to Mr Williams to inform him that his employment had been terminated with effect from 26 July 1996 on grounds of frustration.  This followed his having been absent from work since suffering a heart attack in April 1996.  Before reaching its decision to dismiss him, Arvin had sought an opinion from his General Practitioner.  A copy of that opinion, dated 1 July 1996, has been shown to me.  In particular, the doctor stated :


“At this stage I feel we should be optimistic and I would hope that Mr Williams would make a full recovery and be able to return to work, but that would probably not be for another couple of months.  [Depending on the results of further tests an operation might be required and] we [would then be] looking at a much longer timescale.” 


Mr Williams was 53 years of age at the date his employment terminated.

 AUTONUM 
On 23 August 1996 Mr Williams wrote to Arvin stating :


“I would like to refer to page 11 of [the Scheme] pension handbook and ask does this come into effect and what is the procedure of making a claim.”

3.1 The relevant section of the members’ booklet states :

“What happens if I have to retire early because of ill-health?

If the Trustees see acceptable medical evidence that your health is sufficiently seriously affected, an ill-health pension may be paid with the consent of Arvin.  In addition to the pensionable service you had already completed, the calculation would include two-thirds of your future service to normal pension date.  There would also be no reduction for early payment.”

The members’ booklet does not mention that a member who has already left employment may make an IHP application.  

 AUTONUM 
Ms Benedito replied to Mr Williams on 4 September as follows :


“This option is only available if the individual will never work again in any capacity and the illness is life shortening.  In your particular case your doctor expects you to make a full recovery in the fullness of time.  This of course we hope to be the case and that you secure employment in that time.”

 AUTONUM 
Scheme Rule 9.1 provides :

“A member who ceases to be an Active Member and who also ceases to be in Service before his Normal Retirement Age either on or after his 50th birthday or on grounds of Incapacity may with the consent of the Principal Employer elect to receive a pension which becomes payable with effect from the day after he ceases to be in service.”

Scheme Rule 9.2 provides that :

“A member who wishes to receive a pension in accordance with this Rule shall notify the Trustees in writing of his wish before the date on which he ceases to be an Active Member (unless the Trustees agree to accept a notice given later).” 

Scheme Rule 9.3 provides that the amount of early retirement pension depends upon whether or not the member retires on grounds of “Serious Ill Health”.  IHP in cases of Serious Ill-Health (SIHP) is calculated taking account of prospective service to normal retirement age, and no actuarial reduction is applied for early payment.  Otherwise, if the member satisfies the requirements for Incapacity, he may receive an IHP based on accrued service to date of leaving employment and reduced for early payment (IIHP).  

5.1 “Incapacity” is defined as “such partial or total physical or mental incapacity as, in the opinion of the Trustees (acting on appropriate medical advice), is sufficiently serious to prevent such Member from following his normal occupation or seriously to impair such Member’s earning capacity.”

5.2 “Serious Ill-Health” is defined as “Incapacity which in the opinion of the Trustees, acting on appropriate medical advice and on the recommendation of the Employer, is sufficiently serious to diminish the Member’s life expectancy.”

 AUTONUM 
In January 1999 Mr Williams asked Hewitt Associates Ltd (Hewitt), the Scheme administrators, to provide him with an IHP quotation.  Figures were supplied to him on 28 January, but he was informed that provision of the benefits would be subject to the consent of Arvin.  Mr Williams asked if there were any special terms applying because his was a situation of ill-health, but he was informed that no special terms applied to members retiring on grounds of ill health who were no longer active members of the Scheme.  Mr Williams’s basic entitlement at his date of leaving had been revalued and then reduced by 22% for early payment.  

 AUTONUM 
Mr Williams applied for an immediate pension; this was granted and his pension came into payment with effect from 1 February 1999.  However, he then asked for the pension to be backdated to 2 August 1996, but was informed by Hewitt on 4 August 1999 that, although the Trustee was empowered at any time to approve a request for early payment of pension from a former member, such a pension could not have a start date before the date of request.  

7.1
Scheme Rule 12.2 provides :

“A Deferred Pensioner may, with the consent of the Principal Employer, choose that his pension shall become payable with effect from any date on grounds of Incapacity.”

7.2
Scheme Rule 12.3 provides :

“A Deferred Pensioner may exercise [the above option] by giving written notice to the Trustees.  This notice shall be given (unless the Trustees agree to accept a notice given later) before the date which the Deferred Pensioner has chosen as his Pension Start Date.” 

 AUTONUM 
Mr Williams sought the assistance of OPAS, the Pensions Advisory Service.  He explained that his illness had not in fact responded satisfactorily to treatment and that he believed it would not now improve and that he was unemployable.  He alleged that, in the year following his dismissal, two other Arvin employees had become seriously ill and had been granted SIHP “paid from their date of illness”.  He considered that he had been treated inconsistently because he had made a claim against Arvin for unfair dismissal.  

 AUTONUM 
OPAS raised the matter with the Trustee but, on 3 May 2000, Hewitt replied stating that the dispute appeared to be with Arvin rather than with the Trustee, and that it had been referred to Arvin for reply.  

 AUTONUM 
Arvin replied on 31 July 2000 as follows :


“[We sought an opinion from Mr Williams’s own doctor] and his doctor was optimistic that Mr Williams would make a full recovery in time.  Taking Mr Williams’s short service into account, the time he had been unable to attend work, together with the tight manning constraints we have upon us, a decision was made at that time to dismiss for capability reasons.  I find it very unfortunate that Mr Williams’s health did not improve as we had expected it to, but feel that the company acted in good faith on the basis of what was known at the time, and in accordance with established internal practices and procedures and therefore it would not be appropriate for me to grant your request.”

 AUTONUM 
Mr Williams then raised his complaint with the Trustee and it was considered under the Scheme’s Internal Dispute Resolution Procedure.  The Trustee’s decision was that the pension awarded to him with effect from 1 February 1999 had been correctly determined and calculated.  The Trustee agreed with earlier findings by the first-stage decision maker; in particular, that Mr Williams had not enquired about IHP until 23 August 1996, after his employment had terminated.   

 AUTONUM 
Mr Williams referred his complaint to my predecessor, naming Arvin as the only Respondent.  However, the Trustee said that it wished to comment on the complaint and it relied on the response sent by Arvin through its legal advisers.  When he made his complaint, Mr Williams said :

“The basis of my dispute lies with the company because they didn’t allow me enough time to prove my state of health, and the principal issue is losing the rights paid for as a member of the Arvin Pension Scheme.”

 AUTONUM 
In its response to Mr Williams’s complaint, Arvin said : 

· The medical opinion it had received from his doctor in July 1996 gave it no cause to believe that he might satisfy the requirements for SIHP, so it had no grounds on which to recommend to him that he should make such an application.

· Mr Williams’s first enquiry about IHP was on 23 August 1996, by which time he was already a deferred pensioner, having left its employment on 26 July 1996.

· As a former employee entitled to receive deferred retirement benefits, Mr Williams could not qualify for SIHP, because this was only available to members retiring from active employment.  The Trustee was empowered to pay his pension early on grounds of Incapacity and this it did, with effect from 1 February 1999, with employer consent.  

· The Trustee and Arvin acted correctly, quickly and fairly when made aware of Mr Williams’s request in January 1999.  

CONCLUSIONS

 AUTONUM 
Mr Williams has also complained that Arvin acted unreasonably in dismissing him after a relatively short absence resulting from his illness.  That is not a matter for me.  My investigation has been limited to considering whether there was maladministration in the way his pension has been dealt with.  

The complaint about SIHP

 AUTONUM 
Mr Williams claimed that, if Arvin had acted properly and had given him reasonable notice of its intention to terminate his employment, he would have been eligible (as an active member) to apply for SIHP.  While he was an active member, Mr Williams had a right under the Scheme rules to apply for SIHP but the termination of his employment without notice came before he had exercised that right.  Had he been given some inkling that his employer was thinking of dismissing him, he might have sought to make an application while he was still an active member of the Scheme.  He could have made an application later (with the Trustees’ consent) though he did not in fact do so, and whether or not he knew of the possibility is unclear.  Arvin have since said that a late application could not be made, which is strictly not correct.

 AUTONUM 
However, even if Mr Williams had made such an application, I am satisfied that it would not have been successful.  The qualifying conditions for SIHP are quite severe; the Trustee must be satisfied that the member’s earning capacity will be seriously reduced and that his or her life expectancy is likely to be shortened.  In fact, in July 1996, Mr Williams’s GP hoped that he “would make a full recovery and be able to return to work, but that would probably not be for another couple of months.” Even if an operation was required, the doctor did not indicate that eventual full recovery was unlikely.  I cannot think that the Trustees would have agreed to award Mr Williams SIHP.
 

17.
Consequently I find that even if there was maladministration, it did not result in Mr Williams suffering injustice and so I do not uphold this part of his complaint.  

18.
Mr Williams says that, contrary to expectations in 1996, his incapacity has continued and is likely to continue.  However, it is an established principle that the date of cessation of employment is the date at which the initial test of incapacity must be applied (in this case, whether the criteria for SIHP were satisfied).

19.
Mr Williams says that he later became aware that he might have been treated unfairly when, he alleges, another employee of Arvin was awarded SIHP.  The manner in which other employees (about whose precise medical prognoses he must surely be unaware) are treated is not material to his own situation.

The circumstances of the award of IIHP 

20.
Scheme Rules 12.2 and 12.3 make it clear that a member who has left Arvin’s employment can subsequently apply for payment of his or her pension on grounds of Incapacity at any time before his or her normal retirement date, but payment cannot be backdated to a date prior to his or her written application unless the Trustee consents.  Mr Williams has stated explicitly in his complaint form that his dispute is with Arvin (see paragraph 12).  Therefore, I am unable to consider the Trustee’s decision not to accept a written notice given after the date from which Mr Williams wished his pension to commence (ie August 1996).  

21.
So far as the complaint against Arvin is concerned I have noted that, in her reply to his letter of 23 August 1996, Ms Benedito limited herself to telling Mr Williams that he did not qualify for SIHP as set out in the members’ booklet.  She did not inform him that there was a lesser test of Incapacity, nor did she inform him that he could apply for payment of his pension at any time before normal retirement date on Incapacity grounds.  The provision of incomplete and misleading information in response to Mr William’s request was maladministration.  

22.
The effect of this maladministration was compounded by the fact that there is no mention of the facility to apply for early payment of the pension in these circumstances in the scheme booklet.  

23.
The injustice to Mr Williams is that he was deprived of the opportunity to make an application earlier than he in fact did.  I consider that had he known what the lower test of Incapacity was he would have made an application as soon as he thought that he qualified.

24.
In strict financial terms there is no theoretical loss of value to Mr Williams in being unable to receive a pension from an earlier date.  The pension that he would have received would be less that the one he is now receiving.  Nevertheless, the matter should have been at his option (subject to the consent of Arvin).  It seems reasonable to conclude that Arvin would have consented earlier, had it been asked to, since there would have been no cost to the company or to the Scheme of doing so, and it did in fact consent in due course.

25.
I further consider that as a consequence of Arvin’s maladministration, Mr Williams has been unnecessarily put to the time and trouble of pursuing his entitlement.  

DIRECTION

26.
Within 28 days of receiving a request from Mr Williams to do so, Arvin shall obtain such medical reports as the Trustee may require to decide the earliest date upon which Mr Williams condition fulfilled the definition of Incapacity.

27.
Having decided the date, and if Mr Williams so wishes, the Trustee shall make such payments of pension arrears to Mr Williams as would put him in the position that he would have been in had he received a pension from that date.  His future pension payments shall also be reduced to the level that they would have been at if the pension had begun on that date.

28.
The Trustee shall pay Mr Williams simple interest on the arrears calculated on a daily basis at the base rate for the time being quoted by the reference banks.

29.
Arvin shall pay the sum of £100 to compensate Mr Williams for the time and trouble of having to resolve the matter.

DAVID LAVERICK

Pensions Ombudsman

28 May 2002
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