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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainants
:
A E Sartorius & P Radcliffe
1. 
Scheme
:
The BSK Aluminium Limited Retirement Benefit Scheme (“the Scheme”)
2. 
Trustees
:
Hogg Robinson Trustees Limited (“the Trustees”) 
3. 
THE COMPLAINT (dated 1 June 2001)
4. Mr Sartorius and Mr Radcliffe complain that Hogg Robinson Trustees Limited, as Trustees of the Scheme, caused them financial loss through their maladministration in that they wrongly calculated their pension benefits.  This amounts, at its centre, to a dispute of law as to the applicable definition of pensionable salary.  They also complain that there was excessive delay by the Trustees in dealing with the matter.

THE SCHEME RULES

5. The definition of “Pensionable Salary” in the Rules adopted on 1 February 1995 reads (with minor corrections to punctuation spelling and capitalisation) as follows:

“(a)
(i)
In respect of a Category A Member who falls under the following heading of:

Birmingham, Wales and Droitwich works employees who were members of the Bromsgrove Industries Group Pension Scheme:- 

Basic annual salary or wages plus shift allowance received during the previous Tax Year less an amount equal to the Lower Earnings Limit applicable on 6 April prior to the previous Scheme Anniversary.

(ii)
In respect of a Category A Member who falls under the following heading of:

Birmingham and Oldbury (new basis), Droitwich and Wales staff employees who were members of the Bromsgrove Industries Group Pension Scheme:- 

Basic annual salary or wages at the previous Scheme Anniversary less an amount equal to the Lower Earnings Limit applicable on 6 April prior to the previous Scheme Anniversary.

(iii)
In respect of a Category A Member who falls under the following heading of:

Birmingham (old basis) staff employees who were members of the Bromsgrove Industries Group Pension Scheme:- 

Basic salary or wages received during the previous Tax Year .

(iv)
In respect of a Category A Member who falls under the following heading of:

Peterborough Pressure Casting staff and works employees who were members of the Bromsgrove Industries Group Pension Scheme:- 

The highest of total gross earnings received during the previous Tax Year or basic annual earnings as at 5 April less an amount equal to the Lower Earnings Limit.

(v)
In respect of a Category A Member who falls under the following heading of:

Droitwich and Peterborough staff employees who were members of the Bromsgrove Industries plc Retirement Benefits Scheme:- 

Total gross earnings received during the previous Tax Year.

Further definitions in paragraphs (b) and (c) are not relevant.

6. “Category A Member” is defined as:

“a Member who is in the service of the Employer as a Birmingham, Oldbury, Peterborough, Wales or Droitwich Works and Staff Employee who was a Member of either the Bromsgrove Industries Group Pension Scheme or the Bromsgrove Industries Plc Retirement Benefit Scheme”

7. “Category B Member” is defined as:

“a Member who is in the service of the Employer as a Droitwich or Peterborough Works Employee who was a Member of the Bromsgrove Industries Plc Retirement Benefit Scheme”

8. Rule 22 vests the power to amend the Rules in the Principal Employer and specifically permits retrospective amendments.  The Trustees have no part to play in making amendments.

MATERIAL FACTS

The Calculation of Pension Benefits

9. Until August 1994, when he left the Company, Mr Sartorius worked as a senior executive for the Automative Division of the Bromsgrove Industries Group.  Latterly he was Finance Director.  Mr Radcliffe also held a senior position. From 1990 to 1994 the Group operated a final salary pension scheme, the Bromsgrove Industries Group Scheme (“the BIG Scheme”).  In 1994 the Group was bought by BSK Aluminium Ltd which from 1 October 1994 operated a final salary scheme called the BSK Aluminium Ltd Retirement Benefits Scheme (“the BSK Scheme”).  This was set up by an intermediary, Willis Corroon (later Willis National) in conjunction with the Norwich Union.  Mr Sartorius transferred his pension benefits to the BSK Scheme.  He was a director of BSK Aluminium Ltd which was the trustee of the BSK, as was Mr Radcliffe.  Mr Sartorius and Mr Radcliffe understood that the definition of “pensionable pay” under the BSK Scheme would be the same as was applied to them under the BIG Scheme.

10. Upon leaving the Company, Mr Sartorius wished to transfer his pension entitlement to a different scheme.  In answer to his request for a transfer value, submitted to the Trustees in July 2001, he received (on 1 August) a quotation which appeared to him to be too low.  He maintains that the transfer value quoted is based upon a definition of pensionable salary which is incorrect. Mr Radcliffe is subject to the same disputed definition.

11. The Trustees were appointed Trustees of the BSK Scheme in January 2000.They have told Mr Sartorius and Mr Radcliffe that the definition of pensionable salary which applies is:

“basic annual salary or wages at the previous scheme anniversary less an amount equal to the Lower Earnings Limit on 6 April prior to the previous Scheme anniversary”.

This definition is that contained in paragraph (a)(ii) of the definition in the Rules.

12. However, the Trustees agree that there are many contradictions in the documentation and solicitors acting for them have highlighted these, particularly:

12.1. The Member Booklet for 1998 defines pensionable salary as:

“Basic annual salary or wages at the previous scheme anniversary less an amount equal to the Lower earnings Limit applicable on 6 April prior to the previous scheme anniversary.

12.2. The Member Booklet of October 1994 has a different definition:

“Total gross earnings received during the previous tax year.  Any variations to this definition are kept by the trustees”

12.3. An actuarial valuation of 16 February 2000 refers to pensionable salary as being “total gross earnings received during the previous tax year”

12.4. The Rules of the BIG Scheme dated 13 July 1992 refer to pensionable salary as:

“Calculated at 6th April each year and means in respect of a Member the greater of:

(a) his gross earnings in the previous year, and

(b) his basic salary (at the date of calculation)

less the Lower Earning Limit in force at the date of calculation”

In a letter of 28 October 2000 Mr Sartorius told the Trustees what he believed the correct definition of pensionable salary was. He said it was:

· Basic annual pay at the renewal date of the scheme, being 1 October each year

· Plus executive bonus payments paid during the prior 12 month period

· Plus benefits in kind (BIK) which represents the gross value for tax purposes of the provision of a company car and fuel, medical cover and telephone bills

· He also said there was no deduction for LEL as members such as him were part of the old BIG scheme, which did not deduct the lower earnings limit from members' salaries.

13. He added that that definition had been used since 1991 in the BIG Scheme.  He personally drew up the definitions of pensionable salary for the BSK Scheme in August 1994.  His understanding was “that the pension definitions were correctly aligned with my instructions” while he was a trustee.  Three former senior executives of BSK have each said that their entitlement under the BIG scheme was as described by Mr Sartorius.  The three are Mr Sartorius, Mr Radcliffe and a Mr J Bonar.  Mr Bonar took retirement in 1996 and has said his benefits were based upon the definition of pensionable pay advanced by Mr Sartorius.

14. A letter dated 20 July 1994 from Alexander Clay and Partners (the intermediary which had dealt with the BIG Scheme) to Willis Corroon detailed, inter alia, the benefits enjoyed by staff under the BIG Scheme.  These, set out in a schedule, included “special benefits”.  Mr Sartorius, and others, were to have “additional amounts in respect of their benefits in kind and bonus payments included in their definition of pensionable pay”. Mr Sartorius has said that he and Mr Radcliffe were under “benefit code 2 (para 2(a)” and that the additional benefits were dealt with under paragraphs 2(b) and 2(c).  Page 4 of the schedule headed “Pensionable Pay-benefit codes 2 to 5, section (b), indicated “Staff old basis members as not having LEL (Lower Earnings Limit) deducted”.

15. An undated letter of announcement from the trustees of the BIG Scheme, issued shortly before 1 October 1994, defined pensionable pay as “previous schemes’ definition of pensionable pay”.

16. On 8 September 1994 Willis Corroon faxed Norwich Union with the definitions of pensionable salary according to the different categories which related to the different work locations within the Company.  Mr Sartorius fell under the category of “STAFF Birmingham/Wales BIG”.  The pensionable salary definition included benefits in kind and bonus for “some individuals”.  The schedule was a signed “A E Sartorius, Finance Director” and dated August 1994.  In a letter dated 7 November 2000 from Willis National to the Trustees the author states that the definitions would have been transferred to a data disk collected from them by Norwich Union on 20 July 1994.

17. On 22 June 1995 Willis Corroon wrote to Mr Sartorius at BSK Aluminium Ltd with a schedule of pensionable pay definitions “which should also include executives where total earnings are pensionable with no LEL deductor.  I have spoken to Norwich Union and they have these definitions logged in the scheme data booklet of which you have a copy.  The section headed “BIK/BONUS” refers to “some individuals”.  It would be a good idea if we clarified as to which individuals this applies and whether there are any other anomalies.  I would be grateful if you would confirm this is correct and also whether there are individuals who have other definitions”.  Mr Sartorius has said he corrected the schedule and returned it with amendments to Willis Corroon.

18. On 28 October 1996, Norwich Union in response to a query from Willis Corroon said that it had sent a proposed Rule amendment to them with a letter of 25 September 1995.  Because the author felt it had not been executed he enclosed a further draft amendment for execution dealing with the definition of pensionable salary which incorporated “the 1994 corrections and the amendments requested in 1996”.  I have not seen a copy of the enclosure and I have seen no evidence that the amendments were executed nor that they relate to the definitions at issue.

19. In a fax of 30 October 2000 Willis National (as it had become) informed the Trustees that the “individuals” were clarified in BSK’s letter to themselves dated 27 June 1994 and confirmed to Norwich Union on 4 July 1995.  The Trustees replied on 31 October that nothing had been produced to them to date which evidenced an amendment of the Rules adopted on 1 February 1995.

20. Willis National wrote to the Trustees concerning the position of Mr Sartorius and Mr Radcliffe on 3 November 2000; the author said it appeared that the pensionable salary definitions of “previous schemes” had not been incorporated in the Rules of the BSK Scheme.  He continued: “The weight of evidence is that the definition of salary should have incorporated bonus and benefits in kind.  Would the most expeditious course of action now be to amend the rules?”

21. A further letter dated 3 November 2000 from Willis National to the Trustees enclosed renewal schedules for the years 1994 to 1999 which show the pensionable salary figures for Mr Sartorius and Mr Radcliffe.  The author commented: “Clearly, the principal employer was using a definition of salary that included bonuses and benefits in kind and, further, the actuarial calculations would have been based on these salaries.  We therefore request that the correct definitions of salary be incorporated as quickly as possible into the Rules so that this particular matter can be swiftly concluded.”

22. In a letter of 5 February 2001 to the Trustees, Norwich Union said it could not explain why it had omitted mention from the Rules of the previous scheme’s definitions of pensionable salary.  It continued: “Evidence on the file suggests that the definition of Pensionable Salary would vary and be dependent on the location, company, and particular basis the members were employed under.”

23. I have seen copies of the benefit statements issued by Norwich Union to Mr Sartorius from 1994 to 1999 and they were prepared according to his understanding of the definition of pensionable salary.

The Complainants’ Case

24. Solicitors acting for Mr Sartorius and Mr Radcliffe maintain that the definition of pensionable salary he has advanced should have been included in the BSK Scheme Rules and that the Rules should be read as if they included that definition.  They have also said that when the Trustees were appointed Mr Sartorius offered to assist them in respect of any issues raised by the Scheme.  They have added: “This offer was declined, and input from the Complainants was not accepted by Hogg Robinson Trustees Limited, either before or after the discrepancy over the definition of “Pensionable Pay” was discovered.”

The Trustee’s Case

25. The Trustees have said that in October 2000 the provider, Norwich Union, confirmed that their understanding of the definition of pensionable pay was correct according to their records and the Scheme Rules.  They maintain that they received no offer of assistance from Mr Sartorius when they were appointed and that when the problem revealed itself it was with difficulty that they obtained all the appropriate documentation.  They did not obtain the BIG Rules until March 2001.

The Alleged Delay

26. Mr Sartorius asked for a quotation in July 2000 shortly before leaving BSK.  The Trustees wrote to Norwich Union on 21 August 2000 for confirmation of the definition of pensionable salary and asked for a sight of any relevant announcements and booklets.  Norwich Union confirmed the definitions relevant to Mr Sartorius and Mr Radcliffe to the Trustees on 23 October 2000 attaching a copy of the Rules definitions.  This was copied to Mr Sartorius who commented on 28 October that the Director category had been omitted from the definitions.

27. On 2 November the Trustees asked Willis National to provide the final versions of the announcement letters issued in autumn 1994.  Copies were returned by Norwich Union on 3 November.  On 6 November the Trustees asked Willis Corroon for the definition of pensionable pay used in the BIG Scheme and they supplied the Trustees with the letter from Alexander Clay and Partners dated 20 July 1994 which detailed the definitions.  (See paragraph 6, above).  On 7 November the Trustees asked Norwich Union for the enclosures attached to Norwich Union’s letter of 25 September 1995 to Willis Corroon (See paragraph 10).

28. On the same day Mr Sartorius provided the Trustees with copies of the autumn 1994 Announcement to BIG members, his own option form and an Announcement to himself .  He enclosed other documents relating to the inclusion of benefits in kind in the definition of pensionable pay.  In concluding, he asked for an indication of the time scale within which the Trustees proposed to resolve his problem.  On 18 November Mr Sartorius asked the Trustees to confirm that in the light of the previous correspondence a review would be conducted.

29. On 23 November 2000 the Trustees applied to Robert Howell Ltd, the administrator of the BIG Scheme, for copies of the Rules of that Scheme.  On 29 January 2001 they also asked the BSK Scheme actuary to confirm the basis on which the Scheme had been funded and Norwich Union for copies of the correspondence between Norwich Union and the Company when the former was drafting the Rules.  On 6 February the Trustees approached AON, the provider of the BIG Scheme, to determine whether Mr Sartorius and Mr Radcliffe had been subject to the “earnings cap”.

30. On 8 February Mr Sartorius’s solicitors asked the Trustees for a firm timescale for dealing with their clients’ complaints.  In reply the Trustees said that they could give no undertaking as they still needed the Actuary’s view on funding and a copy of the BIG Rules.  They added that they also required an explanation from Mr Sartorius as to why he failed to pick up the discrepancy between the Rules and the 1998 Booklet compared with the Company’s actual practice.

31. The Solicitors replied that the matter had been outstanding since the previous August and that the Trustees had received notice of the dispute in the previous November.  They gave the Trustees a number of references for tracking down the BIG Scheme Rules.

The Complainants’ Case

32. The Complainants are aggrieved that this matter remains unresolved.  He considers that the Trustees have had more than enough time to resolve the problem.  He also complains that the Trustees, instead of taking a view on he merits, have simply said that they are unable to agree with his definition of pensionable pay without a determination by me or a ruling of the court.

The Trustees’ Case

33. The Trustees deny that there was any delay on their part.  They say that given the role of Mr Sartorius as director of the trustee of the BSK scheme until the end of 1999, he had a responsibility to ensure that the Scheme documentation was correct.  They could not have anticipated the problem that arose in August 2000.  Upon receipt of the documentation relating to the BIG Scheme on 22 March 2001 the Trustees were in a position to obtain appropriate legal advice and they responded to Mr Sartorius on 5 April 2001 on the basis of that advice.

CONCLUSIONS

The Calculation of Mr Sartorius’s Benefits

34. This dispute has been referred to me because the Trustees, on the advice of their solicitors, decided they could not make a decision on the Complainants’ pension entitlement, as the documentation was so contradictory.  The advice of the Trustees to Mr Sartorius and Mr Radcliffe was to refer the matter to me for a binding decision.  

35. Undoubtedly there is a discrepancy between the BSK Scheme Rules and the way in which the Scheme has been administered.  BSK’s returns to Norwich Union and the benefit statements issued by Norwich Union confirm Mr Sartorius’s expectation.  His, Mr Radcliffe’s and the employer’s contributions were deducted on the that basis also. 

36. The Rules contain definitions of Pensionable Salary for several classes of members. None appears to suit Mr Sartorius or Mr Radcliffe exactly in that there is no category applicable to senior executives or directors. I am advised that it would not be uncommon to distinguish such people from “staff” or “works” employees if necessary.

37. However, if Mr Sartorius can be categorised as belonging in category (a)(ii) of the definition, the Rules are clear.  Pensionable Salary is:

“ basic annual salary or wages at the previous scheme anniversary less an amount equal to the Lower Earnings Limit on 6 April prior to the previous Scheme anniversary”.

It would seem that Mr Sartorius was happy to consider himself a Birmingham staff employee (albeit with enhanced benefits) as indicated by his signature on the schedule referred to in paragraph 14.

38. Mr Sartorius has argued that that definition was not the intention, certainly so far as he and Mr Radcliffe are concerned.  The clear intention, he says, was to incorporate in the Rules of the BSK Scheme the definitions used by the “previous schemes” and there is documentary evidence to support this view (see paragraph 34, below).  Mr Sartorius was responsible for marshalling the definitions of pensionable pay employed by the previous schemes including the BIG Scheme.  The Rules of the BIG Scheme, at least those dated 13 July 1992, do not, however, reflect the Complainants’ expected definition (see paragraph 4, above).  Mr Sartorius has said that the several variations were kept by the trustees of the BIG Scheme in the same way that the 1994 BSK Scheme Booklet of October 1994 stated that any variation in the definitions was “kept by the Trustees”.

39. There is much evidence (outside the Rules) as to the wording of the definitions applied by the previous schemes.  They are clearly set out in the schedule to the letter dated 20 July 1994 from Alexander Clay and Partners to Willis Corroon who sent them to the provider, Norwich Union (see paragraph 6).  Norwich Union was responsible for drawing up the Rules for the BSK Scheme but, for reasons which are unclear, the definitions were not included in the Rules.

40. I agree with the view of Willis National expressed in a letter to the Trustees (see paragraph 12) in which they said: “The weight of evidence is that the definition of salary should have incorporated bonus and benefits in kind”.

41. The other evidence which supports this view is:

41.1. The evidence of Mr Sartorius, Mr Radcliffe and Mr Bonar.  I have taken particular note that as Finance Director Mr Sartorius was responsible for setting up the BSK Scheme and also of the fact that he and Mr Radcliffe were, until the end of 1999, trustees of the Scheme.

41.2. BSK’s declarations of pensionable pay from 1994 to 1999 were based upon Mr Sartorius’s definition.

41.3. The annual benefit statements issued to Mr Sartorius were based upon his definition (though this is an almost inevitable result of 39.2.)

41.4. Alexander Clay and Partners were the intermediaries for the BIG Scheme and drew up a schedule of the previous schemes’ definitions before the inception of the BSK Scheme.  The schedule supports Mr Sartorius.

41.5. BSK clarified the position of “individuals” (i.e.  the three directors) in a letter to Willis Corroon before the BSK Rules were settled.  These were faxed to Norwich Union in September 1994 (paragraph 8); the clarification supports Mr Sartorius.

41.6. Willis Corroon rehearsed the definitions in a letter to Mr Sartorius, albeit after the Rules had been settled (paragraph 9).

41.7. Norwich Union has accepted that the definitions of the previous schemes varied according to workplace and terms of employment (paragraph 14).

41.8. When Mr Bonar retired in 1996 his pension reflected Mr Sartorius’s definition.

42. Against this is the fact that the BIG Scheme definition is not as the Complainants would wish it to have been any more than the Scheme’s definition is. However, it is not in dispute that the BIG Scheme did base their benefits on a definition which included all earnings. I do not need to decide whether it did so properly or not.

I have taken note of the general standard of drafting of the Rules, and it is poor. In paragraphs 3 and 4 above I have set out the definitions of Category A and B members, not because they are of direct relevance, but as an example.  They are not mutually exclusive (a Droitwich Works employee previously in the Bromsgrove Industries plc Retirement Benefit Scheme is in both categories, which is impossible). This illustrates the general standard of drafting and gives support to a conclusion that the Rules, as they now stand, do not reflect the intention or the practice of the parties.

All parties have been proceeding on the basis that the Rules say something other than they do. I conclude that the Trustees cannot now proceed on a different basis, even though the Rules would strictly support them in doing so. This is unaffected by the fact that the trustee at the time of most of the relevant events has since been replaced by the Trustees.

The power of amendment lay with the Principal Employer, which was, at the time, BSK Aluminium Ltd. The ultimate blame for the inadequacy of the Rules may lie with them, though they doubtless relied on their advisers. However, even if there was maladministration by BSK and/or their advisers, there is no point in my pursuing it in view of the finding in the preceding paragraph. This means I need not examine the claims as to Mr Sartorius’ own share of responsibility.

The Alleged Delay

43. Much of the delay in dealing with the problem of Mr Sartorius’s application for a quotation stemmed from the fact that the Trustees failed to sort out the paperwork properly in January 2000.  When they were confronted with the discrepancy in August 2000, instead of marshalling all the points on which they needed answers, they dealt with them consecutively rather than concurrently.  That added appreciably to the timescale.  I should add at this point that Mr Sartorius gave them every assistance in tracking down the essential documentation.

44. However, the matter was complex and this fact is reflected in the advice tendered to the Trustees by their solicitors.  Solicitors took the view that there were so many contradictions in the definitions of pensionable pay that they could not advise the Trustees to adopt Mr Sartorius’s definition without a determination from a court or me.  That was the advice the Trustees received; it had a rational basis and the Trustees would have placed themselves in a difficult position had they not followed it.

45. Accordingly, I uphold this part of the complaint in part but I have noted that would not have taken so long to resolve Mr Sartorius’s complaint if Mr Sartorius and Mr Radcliffe had adequately fulfilled their respective roles as directors of the trustee before January 2000.

DIRECTIONS

46. I direct that Mr Sartorius’ and Mr Radcliffe’s benefits be based on a definition of pensionable salary which incorporates all earnings, including benefits in kind, without deduction for the lower earnings limit.

47. On the question of delay in dealing with the complaint I have considered carefully the degree to which the shortcomings of the parties (including Mr Sartorius) other than the Trustees contributed to the delay in 2001.  I consider that one third of the responsibility must be laid at the door of the Trustees and I direct that within 28 days the Trustees should pay Mr Sartorius and Mr Radcliffe £500 each as a contribution to the unnecessary time and trouble to which they have been put.

DAVID LAVERICK

Pensions Ombudsman

18 December 2002
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