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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr GW Clarke

Scheme
:
Stanley Press Equipment Limited (1974) Pension Scheme

Trustees
:
The Trustees of the Stanley Press Equipment Ltd (1974) Pension Scheme

Employer
:
Stanley Press Equipment Limited (Stanley Press)

THE COMPLAINT (dated 6 April 2001)

1. Mr Clarke has complained of injustice as a consequence of maladministration on the part of the Trustees and Stanley Press in refusing to pay his benefits before his Normal Pension Date, having led him to believe that they could be paid early.

The Trust Deed and Rules

2. The Scheme was established by a Declaration of Trust dated 31 August 1974.  The Scheme is currently governed by Rules adopted on 23 December 1998.

3. Rule 5B provides,

“EARLY RETIREMENT
If the Employer agrees, a Member may, on retirement before Normal Pension Date, choose a pension starting earlier than Normal Pension Date (but not earlier than age 50 unless the Member is suffering from Incapacity) as follows:-

(a) In the case of a Member entitled to a pension under Rule 9B [Deferred Pension], a pension equal to the pension payable at Normal Pension Date but reduced for early payment on a basis certified as reasonable by an actuary.

(b) In the case of a Member who remains in Pensionable Service until early retirement, a pension calculated as if the Member left Pensionable Service at that date in accordance with Rule 9B but reduced for early payment on a basis certified as reasonable by an actuary, or, if the Employer agrees, in respect of particular Members, without actuarial reduction.

The Trustees must be reasonably satisfied that any reduced pension is at least equal in value (ie taking account of the longer period of payment) to the pension (including future increases) to which the Member would otherwise have become entitled under Rule 9B

Before making a payment under this rule to any Controlling Director who is retiring through Incapacity, the Trustees shall advise the Inland Revenue in accordance with the Information Laws and obtain their agreement to the payment.”

Members’ Guide

4. In the Members’ Guide issued in February 1998, members are told,

“If you have completed two years’ membership of the scheme (including any service transferred from another scheme) or you have brought a transfer from a personal pension contract or you have been made redundant after any length of scheme membership, you will qualify for a deferred pension which will be payable at your normal pension age.”

5. In the section headed ‘When can I retire?’, members are told,

“Early retirement

It is possible with our consent for you to retire at any time after age 50.  In this event, unless otherwise shown in the Appendix, your pension will normally be reduced because it will be paid earlier than your normal pension age.”

Background

6. Mr Clarke left Stanley Press on 30 April 1996 and was notified by Norwich Union that he had the option of a pension of £10,656.72 pa from age 65 or a transfer value of £32,576.95.  Mr Clarke opted not to transfer his benefits.

7. Mr Clarke says he first enquired about retiring early in August 1999.  He initially approached Norwich Union directly but was referred to the Trustees.  Norwich Union have recorded receiving a telephone call from Mr Clarke on 29 November 1999 in which they say he asked if he could ‘cash in’ his policy.  Norwich Union then received a telephone call from Stuart Taylor at Barker Pensions & Investments Ltd (Barker Pensions), the Trustees’ financial adviser, on 9 December 1999.  Mr Taylor requested an early retirement quotation for Mr Clarke, as at 31 January 2000.  This was sent to Mr Taylor on 15 December 1999.  In the accompanying letter, Norwich Union informed Mr Taylor that Mr Clarke had contacted them directly.  Norwich Union also said, in their letter, that early retirement was at the trustees’ discretion.

8. On 2 February 2000 the Company Secretary, Mr Mansfield, signed an early retirement form in respect of Mr Clarke and sent it to Mr Taylor, who forwarded it on to Norwich Union.  Mr Mansfield answered ‘no’ to the question ‘are you asking for this quotation for information only?’ In the covering letter to Norwich Union, Barker Pensions explained that Mr Clarke wished to take the maximum tax free cash sum.  Mr Taylor chased Norwich Union for the figures on 1 March 2000 and again on 7 March 2000.

9. On 8 March 2000 Norwich Union sent a quotation of early retirement benefits as at 1 February 2000 to Mr Taylor.  In their accompanying letter, Norwich Union asked for confirmation of how the benefits were to be paid following the scheme’s switch to a managed fund.

10. On 13 March 2000 Mr Mansfield wrote to Mr Clarke with quotations from Norwich Union.  Mr Mansfield asked Mr Clarke to sign the option decision form when he had decided which option to take and return it to him.  Mr Clarke was provided with quotations for early retirement at 31 January 2000 and 1 February 2000.  Mr Clarke was told he had the option of a pension of £3,346.80 pa or a tax free cash sum of £8,878.26 with a reduced pension of £2,552.76 pa.  The letter said “once you have decided which option to take, please sign the option decision form and return it to me at your earliest convenience.” There was no mention of any outstanding consent being required from the Employer.

11. Mr Clarke signed the option form on 18 March 2000.  On the copy form supplied to me there is a hand-written note ‘Approved by Trustees and company’, signed by Mr Mansfield as Company Secretary and dated 23 March 2000.  The option form was forwarded to Norwich Union on 24 March 2000 by Mr Taylor, with instructions for them to settle the cash and set up the pension.

12. On 29 March 2000, Norwich Union recorded a telephone conversation with Mr Taylor,

“Full cost from fund.

Trustees are paying tfc themselves he thinks – 3 pm he confirmed a discharge to be issued for both tfc & pen.

Discharge to be issued for pension costs & tfc.”

13. On 30 March 2000 Norwich Union sent discharge forms for the pension cost and the tax free cash sum to Mr Taylor.  Mr Mansfield has said that he only received the final cost of purchasing the annuity on 2 April 2000.  Mr Mansfield has said that this is standard procedure with Norwich Union.  On 11 April 2000 Mr Taylor wrote to Mr Mansfield in response to a query regarding Mr Clarke’s figures.  He explained that Mr Clarke’s pension had been calculated by reference to 10 years and 11 months service and a final pensionable salary of £29,850.  Mr Taylor explained that the nominal period of service allowed was greater than the actual period of service to allow for the equalisation of retirement ages as between men and women.  He explained that this resulted in a pension of £5,431 plus an allowance of 5% pa for 13 years early leaver re-valuation.  Mr Taylor then explained that Norwich Union applied an early retirement factor which reduced the pension to £3,346 pa.  It was reduced further to £2,552 pa, if Mr Clarke took a tax free cash sum of £8,878.  Mr Taylor quoted a cost of £44,803 to purchase the annuity and went on to explain,

“It may be that it is the astonishingly high price of annuity purchase which has made the figure look incorrect but we are afraid that that is the result of a number of economic factors.  Of course you do not actually have to buy an annuity now.  You could pay the pension out of cash flow, and we will be very happy to discuss this aspect with you.”

14. Mr Mansfield has stated that the Trustees and the Company Directors did consider the possibility of paying Mr Clarke out of the cash flow of the scheme.  He says that the Directors were not comfortable with the concept because it had never been the practice to pay pensions from cash flow.  The Scheme only had 14 active members.  He says that if they paid from cash flow the excessive longevity of a few members would have serious funding implications.  The minutes of the management meeting on 5 May 2000 at which Mr Clarke’s retirement was discussed simply record,

“As a consequence of a high cost of purchasing the early retirement pension for Mr G Clarke, it was decided by the Directors not to grant his request for early retirement.”

15. Mr Clarke has said that he contacted Mr Mansfield following this meeting because he had not heard anything and was told that his retirement had not been allowed.  Mr Clarke said he asked for a reason but was told that he was not entitled to one.

16. On 14 August 2000 Norwich Union wrote to Mr Taylor again explaining that they had not received the forms and could not proceed further.  Norwich Union recorded a telephone call from Mr Taylor on 15 August 2000 in which he informed then that the employer had refused consent to early retirement.

17. Mr Clarke wrote to Norwich Union on 27 August asking for the reason why his pension was not to be paid.  He also wrote to Mr Mansfield at the same time.  Norwich Union acknowledged his letter on 11 September 2000 explaining they could not give him the information without the consent of the Trustees.  Mr Mansfield responded on 26 September,

“You may not be familiar with Trust Law, and whilst the trustee must keep you informed as a beneficiary of where the monies they hold on your behalf are, and how they are invested, there is no obligation to give you any background, or indeed reason, for a decision they have reached.  Therefore in this respect the trustee cannot help you.”

18. In a letter to the pensions advisory service, OPAS, Mr Taylor stated that the company had only exercised its discretion to allow early retirement once in recent memory.  He said this was for an active member who was within a few months of normal retirement age.

19. Mr Clarke has stated that the reason he enquired about early retirement was that he was due to be made redundant at the end of December 1999.  He says he felt that at his age he would not be able to secure similar employment.  Mr Clarke has said that he sold his house and wanted to secure another property without a mortgage.  I have seen no suggestion that his decision to sell the house would not have been made had he known that an early pension or early payment of his lump sum or was not to be provided He says he purchased a narrowboat and in order to do so he borrowed £4,000 from friends in anticipation of his tax free cash sum.

CONCLUSIONS

20. It is clear from the Rules that early retirement requires the consent of the Employer, ie Stanley Press.  Stanley Press say that consent was not given prior to the management meeting of 5 May 2000 at which it was decided not to allow Mr Clarke to receive his benefits early.  There is nothing to suggest that the directors met prior to 5 May 2000 to discuss Mr Clarke’s retirement.  The forms completed prior to the meeting were signed by Mr Mansfield as Company Secretary and included an endorsement on the papers passed to Norwich Union that they were approved by both the Company and the Trustees.  It seems to me that regardless of whether he had actual authority to bind the Trustees or the Company Mr Mansfield had ostensible authority to do so and that it might be difficult to resist claims from those who acted on the basis of statements he made with that ostensible authority.  I have not however seen any information which Mr Mansfield provided to Mr Clarke which gave the impression that the Employer’s consent to the early payment of the pension had already been given.  

21. Stanley Press are exercising a discretion when they decide whether to agree to early retirement.  I have seen nothing to suggest that there was anything improper in the way that discretion was exercised.  In my opinion, Stanley Press were not acting unreasonably in considering the cost of agreeing to the early provision of Mr Clarke’s benefits.  

22. The complaint is not upheld.

DAVID LAVERICK

Pensions Ombudsman
28 March 2002

- 6 -


