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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr C J Wells

Scheme
:
The AXA UK Group Pension Scheme - Provincial Section

Respondent
:
The Trustees of the Scheme

THE COMPLAINT (dated 28 January 2000 and 4 June 2001)
1. Mr Wells complained that the Scheme had a policy of not accepting transfers involving post 1990 pensionable service; he argues that the policy was improper as equalisation issues do not apply to transfers from personal pensions, that the policy amounted to fetter of discretion and the Trustees did not properly consider his case.

2. Mr Wells asks that the Trustees accept his transfer and revaluate his pension from the Scheme and seeks an award for compensation for stress and inconvenience.  Mr Wells also submits that it has been necessary to take legal advice because pensions law is a complicated and a difficult area and that given the technical and legal arguments raised by the Trustees during IDR and dealing with the Trustees in connection with this complaint it was entirely appropriate for him to seek advice.  He therefore seeks reimbursement of his fees.

Jurisdiction

3. Much correspondence has been exchanged about my jurisdiction to entertain this complaint.

4. Briefly the Trustees submitted that the complaint was out of time because Mr Wells was advised in 1995 that the policy applied to him and it would not be reasonable to exercise discretion to investigate as IDR was invoked some 4 years and 7 months after the act complained of.

5. I accepted that the complaint concerning the decision in 1995 was out of time (paragraph 11).  But to the extent that Mr Wells’ complaint relates to acts or omissions occurring within three years of his complaint it is in time and has been investigated accordingly.  Any reference to earlier events is simply to provide background information.

6. I am conscious that the complaint is in part a dispute of law.

MATERIAL FACTS

Mr Wells’ circumstances

7. Mr Wells worked for Prudential Assurance and was a member of its occupational pension scheme from October 1961 to January 1991.  His employment terminated and a transfer value was paid into a personal pension scheme with Standard Life.

8. In October 1993 Mr Wells was employed by Provincial and joined its scheme in 1994.

9. The Provincial Pension Fund merged into the AXA UK Group Pension Scheme – the Scheme.

10. On 8 June 1995 Mr Wells wrote to the pension fund secretary Mr Oversby-Powell at Provincial Insurance Plc enquiring about transferring his pension benefits from Standard Life to the Scheme.

11. On 16 June 1995 Mrs Watkins, a controller of the pensions department of Provincial explained

“Recent decisions in the European Court of Justice have indicated that pension funds accepting a transfer from another fund will be responsible for making good any shortfall in the amount of the transfer arising from unequal benefits/retirement ages for men and women in the transferring fund.

Consequently, on the advice of our lawyers, we are not accepting any transfers into the [Scheme] unless certain conditions have been fulfilled.  One of these conditions is that the transfer relates to service prior to 17 May 1990.  If your Standard Life policy relates to service with Prudential Assurance prior to this date, the transfer may proceed.”

12. On 19 June 1995 Mr Wells wrote to Mrs Watkins explaining that he had started with Prudential Assurance in October 1961 and left at the end of December 1990.  He then asked for confirmation as to whether he was eligible to transfer the personal pension value to the Scheme.

13. On 23 June 1995 Mrs Watkins explained that the transfer from Standard Life could not be accepted at that time.  But she said that Mr Wells’ details would be kept on file and he would be notified as soon as the situation changes.

14. On 21 May 1997 the pension fund secretary wrote to Mr Wells explaining that the Coloroll v Russell (see below) case indicated that a pension fund accepting a transfer from another fund is responsible for making up any shortfall in the amount of transfer arising from unequal benefits/retirement ages for men and women in the transferring fund.  The secretary said that having taken legal advice it was not possible for the Scheme to accept transfers from other funds until the implications of the decision had been clarified.  Mr Wells was again told that he would be notified if the transfer could proceed.

15. This Scheme’s policy continued until Mr Wells left service in 1999.

The Policy

16. On 24 November 1994 Trustees’ minutes records that following Coloroll the fund had suspended transfers-in pending legal advice.

17. In December 1994, a circular, prepared by Watson Wyatt for clients, was received.  It advised that -

“Some schemes and administrators have already decided not to accept transfer values from other occupational pension schemes unless the transfer value relates solely to pensionable service accrued prior to 17 May 1990.  

…

We also do not know at present whether [the requirement for receiving schemes to equalise unequal transferred benefits] affects transfers to section 32 polices or personal pensions.  Since they are not occupational pension schemes this must be unlikely except, possibly, in relation to group personal pensions.  However, future judgements could extend the effect of this requirement”.

18. An attendance note (drafted by the solicitors) records that on 10 January 1995 the pension fund secretary confirmed that he had informed the Trustees that there were legal difficulties arising from the Coloroll case on accepting transfers-in and that there was currently an embargo on such transfers.  The solicitors advised that the Trustees could continue the blanket embargo on individual transfers-in as no clear practice had yet been established.  Alternatively the Trustees could accept transfers if they received appropriate warranties and indemnities.  The pensions fund secretary’s suggestion that the embargo should be lifted for transfers from contracted-in schemes and from personal pension schemes was agreed provided the transferring scheme gave a warranty or indemnity.

19. Minutes of the Trustees’ meeting of 10 February 1995 record that the Trustees considered a proposal to permit transfers into the fund in certain circumstances without incurring undue risk of inheriting a liability for any shortfall in receiving unequalised benefits.  The extracts note that after due consideration the Trustees agreed that transfers to the fund should be restricted to those exclusively in respect of pre-17 May 1990 service and those from contacted-in schemes of a suitable status for which a signed warranty and indemnity is received.

20. In March 1995 the Trustees’ solicitors wrote to the Trustees to advise further to their meeting in January (see paragraph 18 above).  The solicitors set out three options available to the Trustees namely

20.1. Only to accept transfers with a warranty and indemnity in respect of the whole pension (including guaranteed minimum pension (gmp)).

20.2. To ignore the gmp and accept transfer with a warranty and indemnity in respect of the excess pension.

20.3. To accept transfers with no warranties about gmp, but with an indemnity covering the whole pension (including gmp).

21. The Solicitors also suggested (but did not recommend as they doubted the legal effect of the course of action suggested) that if transferring schemes did not give the required protection the Trustees could consider allowing transfers on the basis that members waive any claim under Article 119.
22. The Trustees’ minutes of 7 July 1995 noted the principle in Coloroll and that important aspects needed clarification by legislation for future cases.
23. The Trustees’ minutes of 13 November 1995 noted that the pensions fund secretary reported that there was a request to accept a transfer from a personal pension into the Scheme, the request falling outside the parameters set by the Trustees.  The minutes further note that the actuary had advised that there was no foreseeable additional risk in respect of the equalisation requirement in that particular case.  Approval was granted for the transfer to proceed.

24. The Trustees’ minutes of 5 July 1996 noted that the pension fund secretary reported that there had been little interest in transfers of pension rights over the past year and that no requests suitable for individual consideration by the Trustees had been submitted.

25. The Trustees’ minutes of 29 November 1996 noted that the Trustees considered an application by a member for a transfer of pension rights falling outside the parameters set to avoid receiving unequal transfer payments and that its solicitors having advised that no liability would be inherited, the application was approved.

26. The Trustees’ minutes of 16 September 1998 noted that a transfer falling outside the restrictions imposed was accepted.

Deed and Booklet

27. The Scheme’s definitive documentation provides that the Trustees’ power to accept transfers is discretionary.

28. The introduction to the member’s booklet explains that a question and answer formula to simplify matters has been used but that the booklet cannot present a full picture and emphasises that the deed and rules override it.  About transfers-in, it states that “it may be possible to transfer your rights from a previous employer’s pension scheme into the [Scheme]” and that refusal can be either because statutory requirements are not satisfied and/or the amount to be transferred is insufficient to cover any transfer of the gmp.

Caselaw

29. Coloroll Pension Trustee limited v Russell [1995] All ER (EC) 23
“94.  The essence of the second part of the High Court’s fifth question is whether, in the event of the transfer of pension rights from one occupational scheme to another owing to a worker’s change of job, the second scheme is obliged, on the worker reaching retirement age, to increase the benefits it undertook to pay him when accepting the transfer so as to eliminate the effects, contrary to art 119, suffered by the worker in consequence of the inadequacy of the capital transferred, this being due in turn to the discriminatory treatment suffered under the first scheme.

95.  The rights accruing to the worker from art 119 cannot be affected by the fact that he changes his job and has to join a new pension scheme, with his acquired pension rights being transferred to the new scheme.

96.  Consequently, when the worker enters retirement he is entitled to expect the scheme of which he is then a member to pay him a pension calculated in accordance with the principle of equal treatment.

97.  Where, particularly in consequence of insufficient funding, this does not happen, the paying scheme should in principle do everything to bring about a situation of equality, if need be by making a claim under national law for the necessary additional sums from the scheme which made an inadequate transfer.

98.  However, since in the Barber judgment the court limited the direct effect of art 119 so as to allow it to be relied upon in claims for equal treatment in the matter of occupational pensions only in relation to benefits payable in respect of periods of service subsequent to 17 May 1990, neither the scheme which transferred rights nor the scheme which accepted them is required to take the financial steps necessary to bring about a situation of equality in relation to periods of service prior to 17 May 1990.

99.  The answer to the second part of the fifth question must therefore be that in the event of the transfer of pension rights from one occupational scheme to another owing to a worker’s change of job, the second scheme is obliged, on the worker reaching retirement age, to increase the benefits it undertook to pay him when accepting the transfer so as to eliminate the effects, contrary to art 119, suffered by the worker in consequence of the inadequacy of the capital transferred, this being due in turn to the discriminatory treatment suffered under the first scheme, and it must do so in relation to benefits payable in respect of periods of service subsequent to 17 May 1990.”
Mr Wells’ submissions

30. Mr Wells’ relevant submissions are broadly summarised as follows

30.1. The policy is not justified by the terms of the booklet and is entirely misconceived.

30.2. There is no requirement to equalise Mr Wells’ pension under Coloroll.  The transfer sought was from a personal pension scheme not an occupational pension scheme.  Section 62 of the Pensions Act 1995 incorporates the effect of Coloroll and relates only to occupational pension schemes.  There is no question of equalisation because there are no unequal benefits or retirement benefits ages for men and women in the individual personal pension assets transferred.

30.3. The Trustees response that article 119 requires equalisation and overrides English law is only correct were there is a conflict with English legislation and Article 119.  But there is none here as section 62 on the issue of equalisation does not apply to personal pensions.

30.4. In any event the Trustees were wrong to refuse to accept the transfer because a blanket policy of refusing is in breach of the Trustees’ duty to consider each application on its own merits.  In this case the period of service was negligible – 6 months over service of around 30 years.  It would have been open to the Trustees to consider imposing an indemnity or reduced benefits prior to transfer etc.  The Trustees failure to take into account these things means that they failed to take account of relevant considerations and took account of irrelevant considerations such as an entirely disproportionate view of the possible costs of equalisation.

31. Mr Wells further submitted that

31.1. The 1995 letter (see paragraph11) should be within my remit.  If he had been told that the decision given in 1995 was a final decision he could challenge, together with an explanation that was informative ie that explained that the Trustees did not accept transfers from personal pensions because of equalisation notwithstanding the advice received (see paragraph 17), he would have pursued it (and possible haven taken legal advice) at the time.

31.2. The letter of May 1997 is misleading in that it is not a question of it not being possible to permit such transfers rather that the Trustees choose not to admit such transfers.

31.3. Equalisation issues are not applicable to personal (as opposed too occupational) pensions; it appears that the Trustees never took formal legal advice about personal pensions.

31.4. The parameters of the Trustees’ policy is not clear – no explanation is given why the decision to accept transfers from personal pensions was changed (see paragraph 18).

31.5. The Trustees proceeded on the basis that Mr Wells’ application was for a transfer from an occupational scheme as opposed to a personal scheme; his case appears to be unique which justified the Trustees looking at it individually rather than applying a blanket policy.

Trustees’ submissions

32. The Trustees’ submissions, which for the most part are extracted from correspondence during the internal dispute resolution procedure, are summarised as follows - 

There is no distinction in European law between personal pension schemes and occupational pension schemes.  Therefore the line of reasoning in the Coloroll case, whereby the scheme paying the retirement benefit may be expected by the member to pay a pension in accordance with the principle of equal treatment, applies regardless of whether an unequal transfer value was paid directly into that scheme or via a personal pension.

Section 62 of the Pensions Act 1995 applies only to occupational pension schemes but Article 119 (now article 141) on which the European Court determined the Coloroll case is overriding with no restriction to occupational pension schemes implicit in its terms.

There was, and is therefore a risk to the Scheme in accepting this transfer and the Trustees were quite entitled to take this cautious view.  Since there would be no advantage to the existing beneficiaries as a whole in the acceptance of the potential liability, even considering Mr Wells’ case individually, the Trustees could not come to a different conclusion.

The suggestion that the Trustees should have offered Mr Wells an adjusted transfer credit would not necessarily have been in his best interest depending on future case law in such cases and itself therefore had the potential to be grounds for a complaint.

A personal pension scheme which was established by a transfer payment from a sex-discriminatory occupational pension scheme may well itself be sex discriminatory and require equalisation.

There is nothing in the European case law judgements which differentiate between occupational pension schemes and personal pension schemes when establishing liability to equalise benefits: the pension scheme provides the benefits as agents for the employee, and if the employer has discriminated in its pension provision between men and women, the pension scheme may well be under a liability to equalise those benefits as agent, whether its an occupational pension scheme or a personal pension scheme.

Separate occupational pension schemes for men and women must be viewed together for the purpose of determining whether there is discrimination, so the individual nature of a personal pension scheme is no automatic barrier to a requirement to equalise.  The European Court of Justice also ruled in the Coloroll case that transfer payments pass the liability to equalise to the receiving scheme.

If the investments in the personal pension scheme are referable to previous discrimination with an employer there may very well logically remain an obligation on the pension provider (and any subsequent transferee scheme) to top up those investments so as to eliminate this discrimination.  The Trustees would be taking an unwarranted risk if they assumed that section 62 of the Pensions Act 1995 set out the full extent of the requirement to equalise benefits emerging from various different forms of pension provision.

The Trustees were bound to consider the interests of the existing Scheme beneficiaries as a whole, and owed no special duty to Mr Wells in exercising this discretion.  The Trustees’ duty does not require them to balance the interests of any individual member in another pension arrangement against the interests of the beneficiaries as a whole, since the member is not a Scheme beneficiary in relation to that entitlement.

A transfer between schemes is ordinarily done on a cost-neutral basis.  It is not in the interests of the beneficiaries as a whole for the trustees to accept possible additional liabilities which have not been fully funded; it is in the interests of the beneficiaries as a whole that the Trustees protect the Scheme’s solvency.

However, the issue for the Trustees is not whether the cost would have been relatively small (although the cost in this case would have been trivial) but whether the Scheme beneficiaries as a whole would have been put at risk of being disadvantaged without any compensation being offered should additional costs have been incurred.

The Trustees had no justifiable reason to favour Mr Wells over the other Scheme beneficiaries in relation to his transfer request.

The full trustee board approved the adoption of the policy and reviewed it from time to time.  Its implementation was dealt with by the Scheme’s administrators.  

The individual cases referred to the board were those concerning pre 1990 service or transfers from personal pensions where the personal pension itself had not accepted a transfer from an occupational scheme with post-1990 service.

The Trustees consider that they were not acting unreasonably and were acting in the interests of their Scheme members.  They also acted on legal advice and had regard to actuarial advice.  As the Trustees considered and rejected Mr Wells’ complaint under the IDR the policy has been specifically reviewed in relation to him.

CONCLUSIONS

33. For the reasons below I do not uphold Mr Wells’ complaint.  Those reasons would seem also to preclude my upholding any complaint based on the 1995 letter.

34. I consider that the policy which led to the decision taken in relation to Mr Wells was not perverse.

35. The Trustees resolved that transfers to the fund should be restricted to those exclusively in respect of pre-17 May 1990 service.  This restriction did not apply to transfers from personal pensions.  However this was not so if a personal pension scheme had accepted post May 1990 service from an occupational pension scheme.  

36. The policy was formulated in light of the implications of the Coloroll case.  The law is clear that if transferred benefits are not equalised, a receiving scheme is liable to equalise them.  In this case the personal pension had received benefits from a scheme that had accrued post-May 1990 service.  It may be that there would be a liability to the Scheme in accepting such a transfer.

37. The Trustees must exercise their powers in the best interests of the present and future beneficiaries.  It is not in the interests of the beneficiaries for the Trustees to accept possible additional liabilities but it is in the interests of the beneficiaries that the Trustees protect the Scheme’s solvency.  The policy was designed to protect the interests of the beneficiaries.

38. The Scheme beneficiaries’ security, whether they would have been prejudiced should additional costs have been incurred and the amount of costs, are issues for the Trustees.  So too are questions of whether the Trustees wished to take warranties and/or indemnities.  The weight to be given to one factor as against another is also for them.  That Mr Wells would not have reached the same decision does not mean that there was maladministration in the way that the Trustees’ came to their view.

39. The evidence is such that the Trustees acted diligently having regard to various options and sought legal advice.

40. The member’s booklet should have been updated to reflect the Trustees’ current thinking but it is clear that the deed and rules prevail over information in the booklet.  The deed and rules provide that accepting transfers is discretionary and is not limited to the terms set out in the booklet.

41. In considering and exercising their discretion the Trustees may legitimately adopt a policy/some guidelines, so long as each case is considered individually on its merits and the guidelines are reviewed from time to time.  While applying a policy too rigidly and determining that a discretion should be exercised in a particular way for future cases without regard to the circumstances prevailing at the time might amount to fettering of the discretion, in my view, the evidence does not suggest that this is a criticism which can fairly be laid at the feet of the Trustees.

42. The Trustees reviewed their policy from time to time, and considered Mr Wells’ case in so far that it ascertained that it would not exercise discretion because it fell within the terms of the policy.

43. However, it appears that specific enquires about Mr Wells’ actual service was not made at the time; and this might expose the Trustees to criticism.  To the extent that (for example) the period of service accrued in a scheme that was contracted-in, single sex or had the same retirement ages, the implications of Coloroll would not bite.

44. Best administrative practice would also have led to a fuller and clearer response than that given in May 1997.

45. Although the Trustees (or those acting for them) may have failed to obtain all necessary information when considering Mr Wells’ case, I would not now be minded to remit the decision as it has been subsequently reviewed and confirmed though the internal dispute resolution procedure which also remedied any failure to give a fuller response.  I do not accept that the Trustees proceeded on the basis that the transfer was from an occupational pension scheme as opposed to a personal pension scheme.  At the outset Mr Wells explained that his personal pension with Standard Life comprised a buy-out of benefits from his service with his employer Prudential Assurance.  The pensions department reply acknowledges this and in any event, the basis for rejection was that the benefits to be transferred were comprised of service post May 1990 – that it came from a personal pension scheme is not relevant (see paragraphs 11 and 13).

46. Finally, in light of my findings do I make any award for distress & inconvenience and costs for Mr Wells.

DAVID LAVERICK

Pensions Ombudsman

22 January 2003
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