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PENSION SCHEMES ACT 1993, PART X




DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs S N Cross

Scheme
:
Teachers’ Additional Voluntary Contribution Scheme

Respondent
:
Prudential Assurance Company Limited (Prudential)

THE COMPLAINT (dated 23 April 2001)

1. Mrs Cross alleges maladministration on the part of Prudential, in that

1.1. she incurred setting up costs when starting to contribute to Prudential’s arrangement which she had already paid under her free-standing additional voluntary contribution arrangement (FSAVC);

1.2. the period to her normal retirement at age 60 was relatively short, and therefore it would have been better for her to accumulate as much as possible in her FSAVC than have limited growth over a short period with Prudential; and

1.3. she should have been advised to top-up her FSAVC with Teachers Assurance instead of making additional voluntary contributions (AVCs) to Prudential’s arrangement.

MATERAL FACTS

2. Prudential invests AVCs made by members of the Scheme and provides a full administration service.  Prudential is the only AVC provider recommended by the authorities to the Scheme.

3. Mrs Cross was a teacher and a member of the Scheme.  She started making AVCs to Prudential in 1991.  She says

3.1. in 1990 she had elected to make the highest contribution she could to an FSAVC with Teachers Assurance;

3.2. in November 1991 a representative from Prudential advised her that she could make a further contribution of 1% of her salary, and she agreed to pay this to Prudential’s arrangement;

3.3. in February 1996 she stopped contributing to Prudential’s arrangement because its representative had not informed her that she would receive an annuity from this arrangement as a separate item, and also had not warned her that the investment return from this arrangement would be less than the FSAVC; 

3.4. she asked Prudential for a refund of her contributions, but was told that this was not possible; and

3.5. when she retired in April 1998 she rejected the annuity of £72.12 per annum offered by Prudential.

4. Prudential responded that

4.1. Mrs Cross’s claim that she would be better off had she paid the extra 1% contribution to the FSAVC with Teachers Assurance instead of its arrangement was purely a performance issue and did not mean that she was mis-advised on the matter;

4.2. the charges under its arrangement are in general less than those under an FSAVC; 
4.3. its representatives can only give advice on Prudential’s arrangement and are only obliged to explain what the other options are; and

4.4. its representatives only started to arrange AVCs in late 1991 and there are no records to show that Mrs Cross received any advice from a Prudential representative at the time.

5. In response to enquiries made by my investigator, Teachers Assurance has stated that had Mrs Cross increased her contributions to the FSAVC in 1991 there would have been no charge on the additional contribution.
6. The total fund available for Mrs Cross under her Prudential arrangement when she retired in April 1998 was £1,045.45.  Teachers Assurance has quoted that, if the same contributions paid to Prudential’s arrangement had instead been paid to Mrs Cross’s FSAVC, this would have produced a fund of £1,496.94 in April 1998.

CONCLUSIONS

7. The first part of Mrs Cross’s complaint is that she incurred setting up costs with Prudential which she had already paid under the FSAVC with Teachers Assurance.  Prudential has stated that the charges under its AVC arrangement are generally less than an FSAVC arrangement.  However, Teachers Assurance has stated that there would have been no charge if she had increased her contribution under the FSAVC.  Clearly, there were charges in setting up Mrs Cross’s AVC with Prudential which there would not have been if she had increased her contributions to the FSAVC.  The matter I have to decide is whether this constitutes maladministration.  I agree that Prudential representatives are only obliged to give advice on Prudential products and not the products of other insurers.  Therefore, there was no obligation on the part of the Prudential representative to compare Prudential’s charges with those of Teachers Assurance, or any other insurer, and point this out to Mrs Cross.  Consequently, in my judgement, the fact that Mrs Cross had incurred charges in setting up an AVC with Prudential, which she would not have had she continued to contribute to the FSAVC with Teachers Assurance, does not constitute maladministration.  I therefore do not uphold this part of the complaint against Prudential.  
8. The second and third parts of Mrs Cross’s complaint are inter-related and I will therefore deal with these as one.  Part of the complaint alludes to the investment performance of Prudential’s arrangement as compared to the FSAVC.  Prudential has not denied that the contributions it received in respect of Mrs Cross’s AVCs would have provided her with a higher fund if it had been invested in the FSAVC with Teachers Assurance instead of the Prudential arrangement.  However, Prudential argue that this is an investment performance issue and does not mean that she was mis-advised.  I cannot disagree with this. 

9. The matter I have to decide is whether a failure to examine and advise on the alternative costs of additional FSAVCs constitutes maladministration.  In the particular case of AVCs payable under the Teachers’ Pension Scheme, Prudential acted as managers of the Scheme rather than as adviser to individual teachers.  I consider that their responsibility did not extend beyond advising on the Scheme, with particular (though not exclusive) reference to AVCs.  Unless, in an individual case, a Prudential adviser had held him or herself out to offer wider advice, I do not consider that Prudential should be expected or required to advise on matters outside the Scheme, such as FSAVCs. 
10. Prudential says that the representatives can only give advice on Prudential’s arrangement.  As I have stated above, in paragraph 7, I agree with this.  For the reasons given in paragraph 9, I do not agree that the Prudential representative was under an obligation to advise Mrs Cross that she would have been better advised to top-up her FSAVC instead of making contributions to Prudential’s arrangement.  Consequently, I do not uphold this part of the complaint against Prudential.



DAVID LAVERICK

Pensions Ombudsman

21 January 2002
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