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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs M Hanson

Scheme
:
Arrowvale Retirement Benefits Plan

Respondents
:
The trustees of the Scheme (the Trustees)

THE COMPLAINT (dated 16 July 2001)

1. Mrs Hanson complaints of maladministration on the part of the Trustees, in that they did not treat her as a pensioner in connection with the winding up of the Scheme.  She claims that she was given a transfer value, instead of a full pension, which did not equate to her true entitlement from the Scheme.  She alleges that she has suffered injustice as a consequence of the alleged maladministration.

RELEVANT PROVISIONS OF THE SCHEME RULES
2. The rules (the Rules) applicable to the Scheme at the time it started to wind up were those incorporated in the trust deed dated 15 November 1993.  Normal Retirement Date is defined under the Rules as

“…in respect of Members who ceased to be in Pensionable Service prior to the Date of Revision means the date of the Member’s 65th birthday if male or 60th birthday if female and in respect of Members who are in Pensionable Service on and after the Date of Revision means the date of the Member’s 65th birthday.”


The Date of Revision is 1st August 1992.

3. Rule 29 sets out the order of priority for applying the assets to provide benefits on the winding up of the Scheme.  This rule provides:

“(a) in completing payment or application of any benefit which has become payable in accordance with Rule 10 and securing insofar as not already done so the payment from the Scheme has already arisen

(b) in securing in the manner hereinafter mentioned in relation to each Member not referred to in (a) of this sub-Rule who has remained in Service after the Normal Retirement Date the payment of benefits corresponding with those which would have applied had the Member retired from the service of the Employer on the date of determination

(c) in securing in the manner hereinafter mentioned in relation to each Member not referred to in (a) or (b) of this sub-Rule

(i) any entitlement to equivalent pension benefits…

(ii) his Guaranteed Minimum Pension

(iii) either contracted-out protected rights premiums payable in accordance with Part III of the Pensions Act or the premiums payable in accordance with Part III of the Pensions Act…

(d) in securing in the manner hereinafter mentioned so far as the remaining balance of the Fund or part thereof permits in relation to each remaining Member the payment of benefits corresponding with those which would have applied had the Member retired from Service on the date of determination”

MATERIAL FACTS

4. Mrs Hanson was employed by Arrowvale Limited (Arrowvale), the Principal Employer under the Scheme.  She had accrued benefits under the Scheme, a final salary arrangement, in respect of service between 15 May 1959 and 31 March 1999.  Her date of birth is 27 January 1939.

5. In 1992 the actuarial valuation of the Scheme indicated that a surplus existed and the Trustees, with the consent of the Principal Employer, made certain improvements and changes with effect from 1 August 1992.  Included within these changes was the change in Normal Retirement Age (NRA) from age 65 for males and age 60 for females to a common age of 65, with the provision that members could retire, with the consent of the employer, between ages 60 and 65 with no reduction for early retirement.

6. Active members of the Scheme as at 31 July 1992 were informed of the changes made by a letter dated 12 August 1992.  The rules of the Scheme were amended by a deed and a revised member’s booklets was issued in January 1994.  With regard to the change in NRA the letter of 12 August 1992 stated:

“At present the normal retirement ages are, 65 for men and 60 for women.  The Company have decided to take this opportunity to be in the forefront of anticipated changes required by the European Commission and, therefore, the normal retirement for all members, males and females, will in future be defined as follows:

“At any age between 60 and 65 as agreed by the Company”

This means that, subject to the agreement of the Company:- 

a) a male member will be able to retire early from age 60, without the present discount being applied, ie on full pension, and

b) a female member will be able to work up to age 65 and continue paying contributions to earn an enhanced pension.” 

7. Section 2 of the revised member’s booklet dated June 1993 shows the age limits for joining the Scheme to be between 20 and 65 for both male and female members.  Section 4 describes the pension payable from NRA which is stated to be from age 65.  A letter from Mr Bryce, who was the Managing Director for Arrowvale and a trustee of the Scheme, dated 24 January 1994 sending members a copy of the Scheme booklet refers to “Normal Pension Date” as

“…provided you have the Company’s agreement, to retire between ages 60 – 65.  For example, if you are a male and decide to retire at age 60, no pension penalty would be incurred through you taking your pension early.  As a result, male members may retire at age 60 without the pension being reduced and female members, if agreed, may work until 65, which will allow their pension to be enhanced.”

8. In another letter of 24 January 1994 from Mr Bryce to Mrs Hanson, he states

“Having reviewed the documentation enclosed, there is a point worthy of note in relation to the retirement ages, and yours in particular.

As you are aware female members of staff may work, with the Company’s permission, until they are age 65, and under normal circumstances their pension can be enhanced.  However, in your particular case this is not so, as the pension scheme allows for only 40 years of contributions.  Therefore, working until the age of 65 will not in fact enhance your pension as you will already be at the maximum number of years.

I trust this note helps to explain the figures on your benefit statement, but if you feel you need anything further then please let me know.” 

9. Arrowvale went into voluntary liquidation on 22 May 1998.  Benefits ceased to accrue under the Scheme on 31 March 1999 and the Trustees resolved to wind up the Scheme on 18 June 1999.  

10. Mrs Hanson was made redundant from Arrowvale on 5 March 1999, but her pension accrual continued until 31 March 1999 because a full month’s contribution was paid that month.  She was immediately employed by a company associated with Arrowvale on a non-pensionable contract until she was made redundant from that company on 13 August 1999.  

11. Mrs Hanson was treated as a deferred member in connection with the winding up of the Scheme.  A statement dated 4 June 1999 was issued to Mrs Hanson showing her benefits on withdrawing from the Scheme as at 31 March 1999.  The statement showed that a pension of £10,258.43 per annum would be paid from her Normal Retirement Date, which was shown as 27 January 2004.  Mrs Hanson signed a discharge form dated 16 November 1999 requesting the Trustees to transfer the cash equivalent of her benefits from the Scheme to a personal pension plan with Norwich Union.  A payment of £161,847 equal to 97% of the Minimum Funding Requirement (MFR) cash equivalent was made on 22 December 1999.

12. The MFR is a requirement under the Pensions Act 1995 which provides that under a prescribed set of actuarial assumptions, the actuarial value of the assets of a defined benefit scheme should not be less than its liabilities.

13. Mrs Hanson states 

13.1. at the time the Scheme started to wind up in 1999, in her opinion, she was a pensioner and should have been treated as such; and 

13.2. all pensioners under the Scheme received their full pension with increases, but she was only given a transfer value which in no way equated to her true pension entitlement.

14. Berry Birch & Noble, the solicitors acting for the Trustees, responded

14.1. Mrs Hanson remained in the employment of Arrowvale until she was made redundant on 5 March 1999;

14.2. the Trustees received no retirement request from Mrs Hanson before June 1999, when the winding up of the Scheme commenced and the categories of members crystallised;

14.3. had the Trustees received a retirement request between March and June 1999, they would have asked the actuary to the Scheme to determine the amount of Mrs Hanson’s pension;

14.4. the actuary would have had to take into account the fact that the Scheme was only just funded at 100% on the MFR basis and would, therefore, have quoted a reduced pension to reflect the fact that Mrs Hanson’s pension was being paid before her NRA;

14.5. the interim transfer payment of £161,847 made in respect of Mrs Hanson’s benefits from the Scheme in December 1999 could have at that time secured an annuity of £7,250 per annum, with an attaching 50% spouse’s pension and post-retirement increases corresponding to those applied under the Scheme;

14.6. Mrs Hanson had, on the advice of her financial adviser, chosen not to secure an annuity, but instead agree to draw down income from her personal pension plan within the range of 35-100% of the annuity that could have been purchased; and

14.7. the Trustees estimate that a final payment of approximately £27,000 will be made in respect of Mrs Hanson’s transfer value which on current annuity rates could purchase a further annuity, including spouse’s pension and post-retirement increases, of approximately £1,300 per annum.  

15. Mrs Hanson says

15.1. the Trustees had, both verbally and in writing, stressed to female members that they only required Arrowvale’s permission if they wished to continue working beyond age 60;

15.2. she refers to the letters dated 12 August 1992 

15.3. she queried the fact that the 1993 member’s booklet stated that NRA was 65 for all members, but was assured by Mr Bryce that female members only required Arrowvale’s permission if they wished to continue working beyond age 60; 

15.4. she had commented to Mr Bryce that she intended to retire on her 60th birthday, but in order to assist him with the liquidation of Arrowvale she had agreed to continue working beyond age 60; and

15.5. the notes used by Mr Bryce at presentations made to Scheme members in August 1992 on the 1992 changes states

“The Trustees have recommended, and the Company has agreed, to allow with Company Approval, for Male members of staff to retire at 60 without pension being discounted for early retirement and to allow Female members to work until 65 with Company permission, which will allow pensions to be enhanced”.

16. Berry Birch & Noble responded

16.1. the Rules were amended on 1 August 1992 to provide that the NRA for the Scheme would be 65;

16.2. the letter issued to all members in August 1992 defined normal retirement as “at any age between 60 and 65 as agreed by the Company”;

16.3. the 1993 member’s booklet stated that NRA is 65; 

16.4. each members annual statement thereafter showed the 65th birthday as normal retirement date; 

16.5. the notes used by Mr Bryce at the presentations in August 1992 were not circulated to those members who attended the meeting;

16.6. the Trustees confirm that after 1992 several members retired between the age of 60 and 65, but none did so without prior consent of Arrowvale; 

16.7. the fact that Mrs Hanson continued as an employee of Arrowvale and then for a company associated with it, shows that she did not retire on her 60th birthday; and

16.8. whilst Mrs Hanson may have commented to Mr Bryce in 1998 that she intended to retire at age 60, she in fact agreed to continue working beyond that age.  

17. Mr Bryce states that 

17.1. the notes to the 1992 presentations were to provide himself with an aide memoir to ensure that he did not miss any element of the agenda whilst meeting with each individual group of members;

17.2. the notes were not issued to the members and he did not read them as a text to the presentations;

17.3. he had numerous conversations with Mrs Hanson relating to her pension but could not recall the requests she refers to at the dates she suggests;

17.4. during his discussions with Mrs Hanson about her pension he did calculate for her the estimated effect of her retiring at age 60 by applying a discount for each year prior to her 65th birthday;

17.5. his calculations of Mrs Hanson’s estimated early retirement pension were based on figures taken from her annual statements which clearly stated that her NRA was 65;

17.6. in calculating Mrs Hanson’s estimated early retirement pension he had stressed to her that the figures were purely estimates and proper figures would have to be calculated by the actuary to the Scheme;

17.7. he advised her to take specialist advice from an independent financial adviser with regard to her early retirement pension; and

17.8. Mrs Hanson had chosen to remain in employment until she was made redundant in March 1999, but immediately after took up employment with a company associated with Arrowvale.   

CONCLUSIONS

18. Mrs Hanson’s complaint is easily stated, that is that at the time the Scheme started to wind up she was over the age of 60, which she claims is her NRA, and therefore she should have been treated as a pensioner ie she should have been provided with a full pension.  Berry Birch & Noble argue that firstly the NRA for the Scheme at the time it started to wind up was 65 for all members, and secondly that Mrs Hanson had made no request to the Trustees, prior to the start of the winding up of the Scheme, that she wished to retire.  

19. Dealing with the NRA for the Scheme, Mrs Hanson claims that the Trustees had both verbally and in writing stated that female members only required Arrowvale’s permission if they wished to continue working beyond age 60.  The letter dated 12 August 1992 informing members of the changes made to the Scheme in 1992 stated that members could retire at any age between ages 60 and 65 with the agreement of Arrowvale.  This letter went on to explain that, subject to Arrowvale’s agreement, a male member could retire at age 60 without any reduction to his pension and a female member would be able to work up to age 65 and continue to enhance her pension.  In addition, the letter requires female members to obtain Arrowvale’s agreement in order to carry on working beyond age 60.  These points were restated by Mr Bryce in his letters in January 1994.  I agree that these letters do not clearly state that the NRA for the Scheme is 65.  However, the Rules were amended in 1993 to show that the NRA of the Scheme had changed to 65.  Furthermore, the 1993 Scheme booklet, a copy of which was given to Mrs Hanson, and the benefit statements she received after the 1992 changes showed her 65th birthday to be her normal retirement date.  It should have therefore been clear to Mrs Hanson that at the time the Scheme started to wind up the NRA was 65 for all members.  

20. Given that the NRA of the Scheme was 65 when the Scheme started to wind up, Mrs Hanson at the time was correctly categorised as a member with deferred benefits as she was 60.  If she wished to retire early without a reduction to her pension she would have had to make an application to the Trustees prior to the start of the winding up, and to have obtained Arrowvale’s agreement to this.  There is no evidence that Mrs Hanson had made an application to retire early prior to the commencement of the winding up of the Scheme.

21. For the reason given in paragraphs 19 and 20 above, I do not accept that there has been any maladministration by the Trustees in treating Mrs Hanson as a member with deferred benefits when the Scheme wound up.  I therefore do not uphold the complaint against the Trustees.
DAVID LAVERICK

Pensions Ombudsman

5 April 2002
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