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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr R L Wilson

Scheme
:
Unipoly UK Pension Plan

Trustee
:
Unipoly UK Trustees Limited 

Principal Employer
:
Unipoly Management Company Limited (Unipoly)

THE COMPLAINT (dated 8 May 2001)

1. Mr Wilson alleges maladministration by the Trustee and Unipoly in that he was improperly refused ill-health early retirement from the Scheme.  He says that he has suffered injustice because of the maladministration consisting of financial loss and non-financial loss in the form of distress and inconvenience.

MATERIAL FACTS

2. Rule 55 of the Definitive Deed and Rules of the Scheme, under the heading of “Incapacity Pension” is as follows:

“55.1
Where a Member, with the consent of the Principal Employer, retires from Service, due to ill-health proved to the satisfaction of the Trustees he shall be paid a pension calculated under Rule 54 [normal retirement pension] by reference to either:

(a) in respect of any Member where the Trustees acting on medical advice determine that he will never be able to work again, the Pensionable Service up to his Normal Pension Age.

(b) In any other cases, his actual Pensionable Service.”

3. “Ill Health” in the Scheme Booklet is as follows:

“If you have to stop working on medical grounds then you may apply to retire on special grounds.

If you are unable to work again you may be granted a Full Incapacity Pension.  In this case your pension will be based on your Final Pensionable Pay at the date of your ill health retirement but calculated as if you had worked up to age 65 and will be paid immediately.

If you are less severely disabled but still have to leave because you are permanently unable to do your current job, you may apply for a Partial Incapacity Pension.  Your pension is calculated by using your actual Pensionable Service and Final Pensionable Pay and will be paid immediately but with no reduction due to early payment.

Payment of an ill-health pension is subject to receipt by the Plan of appropriate medical reports and payment is at the discretion of the Trustees and the Principal Company.”

4. Rule 2.4 of the Definitive Deed and Rules of the Scheme is as follows:

“… each of the Principal Employer and the Employers in making any decision or in giving or withholding its agreement or consent or in exercising or not exercising any power in relation to the Plan shall do so at its absolute and uncontrolled discretion and for its own benefit and shall owe no duty to any Employer, Employee, Beneficiary or any other person.”

5. Mr Wilson was absent from work because of back problems from 8 March 1999 to 4 April 1999 and, finally, from 21 May 1999.

6. In a letter to Mr Wilson dated 7 September 1999, Unipoly stated:

· his job as an Inspection Foreman was being made redundant; 

· his twelve week notice period would commence as from 6 September 1999;

· pay would continue as normal during the notice period while his application for ill-health early retirement from the Scheme was processed;

· once the outcome of the application was known it would then be decided whether ill-health early retirement or redundancy would be the more financially beneficial.  If it was more beneficial to be made redundant he would receive a redundancy payment and notice payments minus any notice weeks already paid.  If retirement was more beneficial, no redundancy payment would be made.

7. At a meeting on 17 September 1999, Mr Wilson’s application for ill-health early retirement was considered by the Trustee who decided to refer him for a medical examination with the Trustee’s medical advisers.

8. In a letter to Mr Wilson dated 10 November 1999, Unipoly stated that a medical report was awaited from his specialist consultant before a medical examination could be set up with the Trustee’s medical advisers.

9. On 30 November 1999, Unipoly stated to Mr Wilson that as a decision had not yet been received about his ill-health early retirement application, his period of redundancy notice was being extended until such time as a decision was reached.  He would be contacted by the Trustee when his specialists’ medical reports were received in order for a doctor’s appointment to be arranged.

10. In a letter to Mr Wilson dated 4 February 2000, Unipoly stated that because of the delay being experienced in receiving a medical report from his consultant neurosurgeon, an independent medical assessment was to be arranged instead of waiting for the report.

11. On 9 February 2000, Unipoly requested Mr Wilson to attend a medical examination by Dr P Brantingham on 18 February 2000.

12. On 11 February 2000, Unipoly informed Mr Wilson that his entitlement to sick pay would expire on 24 March 2000 and should a decision have not then been received about his ill-health pension he would remain an employee but without pay.

13. In a letter to Unipoly dated 3 March 2000, Dr M J O’Donnell, a Senior Occupational Physician of Medical and Industrial Services Limited (MIS), Unipoly’s occupational health advisors, stated that: 

“We have now received a report from our independent medical adviser which confirms that Mr Wilson has been off work since March 1999 with back pain.  He has been referred to a consultant specialist for investigation and is due to see the specialist again on 22 March, 2000 for discussion of further treatment.

In these circumstances, I am afraid that we are not able to declare Mr Wilson permanently incapacitated at this time.  The question of permanence is entirely dependent on whether Mr Wilson has further treatment and whether that further treatment is successful.  At this time the most likely outcome would appear to be that Mr Wilson will respond to treatment and will get better.”

14. In a meeting with Unipoly on 10 March 2000, Mr Wilson was informed that Unipoly had rejected his application for ill-health early retirement and he was to be made redundant on that day.  Mr Wilson stated in the meeting that:

· Dr [Brantingham] had told him that even if he had an operation, Dr [Brantingham] hoped that it would improve the quality of his life but did not believe that he would work again.  

· He was expecting the results of an M.R.I.  scan on 27 March 2000 which would determine whether he needed an operation and whether he would be fit to work again.  

· Although he had informed Unipoly of the date of the appointment he had been told that Unipoly was not prepared to wait until then and had authorised his redundancy.

Mr Wilson was provided with a Termination of Employment letter by Unipoly and a cheque for £6,095, this being the maximum statutory redundancy payment.

15. In a letter received by Unipoly on 20 March 2000, Mr Wilson stated that he wished to appeal to the Trustee against the refusal of his application for ill-health early retirement from the Scheme.  He stated that:

· He had been given no medical reason for the rejection of his application.

· No final report had been received from his consultant.

· He was waiting for the results of an MRI scan requested by his consultant with whom he was due to meet on 27 March 2000.

· The decision reached contradicted the verbal report given to him by Dr Brantingham who had explained that in his opinion if surgery was possible it would only be able to improve the quality of life but it would not allow him to work again.

16. In a letter to Unipoly dated 24 March 2000, Dr O’Donnell stated that:

“I have reviewed Mr Wilson’s letter and also reviewed Dr Brantingham’s report.  I would advise you that although Dr Brantingham has expressed the opinion that Mr Wilson will be unfit permanently, whatever the outcome of his surgery, I have to say that I strongly disagree with his statement.  You may be aware that MIS are contracted as medical advisers to the NHS Pensions Agency, which is the largest pension scheme in Western Europe.  I am the Senior Medical Adviser to that Scheme and, therefore, I have acknowledged expertise in this field.

Mr Wilson will be 45 [sic]* years old on the 3rd May this year.  He is likely to undergo surgery sometime in the next year for this back pain and the normal course of events is that such back pain will recover after surgery.  I would advise also that immobility with back pain is not encouraged and that it would be generally considered beneficial for Mr Wilson to resume working after he has had a suitable convalescence period following his surgery.  Most back pain recovers within a five year period whatever the cause and, therefore, I have to advise that I am still of the opinion that any decision to declare Mr Wilson permanently incapacitated for employment is premature.

As he has appealed against my advice, I think it would only be fair for us to ask for a report from his consultant specialist and I should be most grateful if you could forward on a signed consent from Mr Wilson to enable me to write to the consultant.”

* Mr Wilson was aged 55 nearest birthday.

17. In a medical report to MIS dated 27 March 2000, Mr A Jenkins, a Consultant & Senior Lecturer in Neurosurgery, stated that he had seen Mr Wilson that day and that:

“3) 
Mr Wilson has had treatment from his general practitioner, from physiotherapy at Bensham Hospital, and had been investigated by this department.  He has seen no other practitioners.  Intensive physiotherapy treatment was unable, unfortunately, to improve his overall level of pain and function.  He has been treated with Naproxen and Codeine with some symptomatic relief.  He was seen in the department on 20 10 99 when the clinical feeling was that he might have a disc prolapse.  An MRI scan was therefore requested which was carried out at the end of January of this year.  This showed degenerative change in the L3/4 and L/4/5 discs.  with some additional degenerative change in the L5/S1 facet joints.  There was no sign of disc prolapse and the changes were relatively minor.

4)
Other than the treatment referred to above, he has had no additional therapy.  In the light of his MRI scan findings, no treatment is planned or, as far as I can tell, feasible.

6)
Mr Wilson is likely to continue having low back pain although this may come and go.

His mobility is relatively normal, and his back pain is of a level where I would have thought that light sedentary work would be possible.

7)  He should not be required to carry loads, or to bend or stretch unreasonably.

8)  I would have thought that it would be possible for Mr Wilson to perform sedentary work regularly, and can see no definite reason for likely repeated absences.  I feel, from the description given to me of his work, that it would be unlikely he would be able to go back to his original job.”

18. In a letter to Unipoly dated 5 April 2000, Dr J MacCarthy, a Consultant Occupational Health Physician of MIS, stated that:
“Further to Dr O’Donnell’s letter of 24 March 2000 we have now received a report from Mr Wilson’s neurosurgeon.  … Investigations have revealed evidence of some degenerative change, but there appears to be no significant structural problem and no treatment is planned.  Mr Wilson is expected to probably have some low back paid which may come and go.  However, his mobility is reported by the specialist as being normal and his level of back pain should allow light sedentary work according to the specialist.  He should not be required to carry loads or to bend or stretch unreasonably.  Mr Wilson should be able to perform sedentary work regularly and recurrent absences are not envisaged.  The specialist does not think Mr Wilson will be able to return to his usual duties on the basis of his understanding of them.

In summary, there is no serious problem with Mr Wilson’s back, but in the light of his chronic pain it appears unlikely he will be able to resume his normal work in future unless you can make adjustments to it so that he can avoid the aggravating factors detailed above.  If this is not possible, then he would certainly be capable of alternative work within the constraints of the above advice.  Whether or not he qualifies for an ill-health retirement pension depends on your pension scheme criteria.”

19. In a letter to Mr Wilson dated 10 May 2000, Unipoly stated that the decision of the Trustee remained unchanged and his application for ill-health early retirement had been declined as the medical advice received had indicated that whilst there were some degenerative changes, it was not significant and would not prevent him from working again, albeit not lifting heavy loads.

20. Mr Wilson remained dissatisfied and, on 3 June 2000, he wrote to Unipoly referring, in particular, to the Partial Incapacity Pension benefit detailed in the Scheme’s explanatory booklet.  

21. On 28 June 2000, Unipoly stated to Mr Wilson that:

“[The Medical Adviser] was unable to declare you permanently incapacitated, and believed that your condition would not prevent you from working again, albeit not lifting heavy loads.

Based on this information, we could not progress your application for an ill-health pension, even though it was considered by the Trustees, …”

and, on 10 July 2000, that:

“… I wrote to each of the Trustees, advising them of your case and asking for their views on whether you should be considered for an incapacity pension, and can confirm that, based on the evidence, it was agreed if possible you should return to work.

I would point out, at this stage, that an incapacity pension on any grounds is subject to the appropriate medical evidence, and is at the discretion of the Trustees and the Principal Company.”

22. In a letter to Mr Wilson dated August 2000, the Trustee stated that:

“Under the Trust Deed and Rules, both the Company and the Trustees have to agree to a request for ill-health early retirement, after having obtained appropriate medical evidence.  I must stress that the Company and the Trustees are separate bodies and it is necessary for both bodies to agree to your request.  The Trustees understand that the Company rejected your claim as written medical evidence obtained did not support your application for early retirement on grounds of ill health.  The Trustees therefore have no power unilaterally to grant ill health early retirement in your case.”

The letter concluded that it completed Stage 1 of the Scheme’s Internal Dispute Resolution (IDR) procedure.

23. In a letter to the Trustee dated 6 September 2000, Mr Wilson invoked Stage 2 of IDR and stated that:

· Copies of the medical reports, which he had requested in particular on 4 July 2000, had only been received that day and it was only now that he could fully understand the basis of the decision which the Trustee and Unipoly had made.

· He fully understood that the medical evidence did not support his application for a Full Incapacity Pension but requested clarification as to why a Partial Incapacity Pension had been declined.

· The medical report of 24 March 2000 (see paragraph 15 above) contained an error in that it stated that he was aged 45, whereas he was actually 55 at the time.

· He suggested that all of the medical opinions gathered were superseded by the medical reports from his consultant neurosurgeon (see paragraph 17 above) and the occupational health contractors dated 5 April 2000 (see paragraph 18 above).

24. In a Stage 2 IDR decision letter to Mr Wilson dated 18 October 2000, the Secretary to the Trustee stated that:

“I confirm that your request for the decision made in the first stage of the internal disputes resolution procedure to be reconsidered was discussed at the Trustees meeting on 22 September 2000.  After due consideration the Trustees have reconfirmed the decision made in the first stage of the process.  In particular, the Trustees would like to point out that they have no power to grant ill-health early retirement benefits without the consent of the Company.  In this case the Company have not granted this consent.” 

25. In letters to the Pensions Advisory Service (OPAS), from which Mr Wilson had obtained help and assistance, dated 12 March 2001, the Trustee stated that:

“… the Trustees do not have any power to allow retirement on the grounds of ill-health unless consent is also provided by the Principal Employer.  As the Principal Employer had not consented to the early retirement there are no other relevant factors for the Trustees to consider and in accordance with Trust Deed and Rules the application was refused.”

and Unipoly stated that:

“The Company acknowledges that medical reports have been obtained and that Mr Wilson’s age in the report dated 24th March 2000 is incorrect.  After due consideration the Company has decided not to consent to Mr Wilson’s full or partial ill-health retirement.”

26. Unipoly have summarised its procedure for dealing with applications for ill-health early retirements as follows:

“1.
On receipt of a claim from a member, the Group Human Resource Manager will refer the evidence to the Company appointed medical adviser.

2.
If the adviser believes it to be necessary, a medical examination will be carried out in order to obtain further evidence.

3.
On receipt of the medical adviser’s opinion, the Group Human Resource Manager will pass the details to selected company directors in order to obtain a collective opinion on whether to offer the member partial or full ill health early retirement, or whether to reject the member’s claim.

4.
If the directors consent to allow the member to retire on the grounds of full or partial incapacity, all correspondence is then sent to the Trustees of the Plan to obtain their views on whether to grant full or partial ill health retirement as appropriate.

5.
The Trustees then inform the member directly, or their Personnel Officer, of the decision made.  All ill health retirements are discussed and ratified at a full Trustee meeting.

6.
In the even[t] that the member is unhappy with this decision, he/she will be invited to follow the Plan’s Internal Dispute Resolution Procedure as outlined the members handbook including in the first place informally raising concerns.”

27. When asked for the reason why Unipoly had refused its consent to Mr Wilson’s application for ill-health early retirement, Unipoly stated that his application had been rejected on medical grounds, the decision having been based on the opinion of Unipoly’s medical advisers, Dr O’Donnell and Dr MacCarthy, in their letters dated 24 March 2000 and 5 April 2000 (see paragraphs 16 and 18 above).

CONCLUSIONS

28. Rule 55.1 of the Scheme makes an Incapacity Pension mandatory where:

28.1. the member retires with the consent of the Principal Employer (Unipoly), and

28.2. the retirement is due to ill-health proved to the satisfaction of the Trustee.

29. In Mr Wilson’s case, it is said that Unipoly did not consent on medical grounds to the payment of a pension.  However, Rule 55.1 does not explicitly require the consent of Unipoly for payment of a pension on medical, or indeed any other grounds.  What Unipoly have to consent to is to the retirement of the member.  It is then for the Trustee to decide whether the retirement is due to ill-health.

30. I regard the letter sent in September 1999 (see paragraph 6) as conveying Unipoly’s consent to Mr Wilson retiring rather than being made redundant if that were to prove financially advantageous to him.

31. In order to decide what was financially advantageous Mr Wilson needed to know whether he would receive an ill-health retirement pension and, if so, of what amount.

32. The early stages of the processing of Mr Wilson’s application for an ill-health pension give rise to no criticism.  The Trustee’s desire to obtain medical advice as to whether he might meet the criteria was entirely understandable.  That medical advice seems, however, not be have been considered by the Trustee but was instead presented to Unipoly which then took a decision that Mr Wilson should not retire on ill-health grounds but should be made redundant.  The failure of the Trustee to continue the proper course along which they had started was maladministration.  The Trustee should have ensured that they commissioned appropriate medical advice and that such advice was then considered by them.

33. Inconsistent reasons have been advanced for the Trustee’s decision on the matter.  On the one hand they had said that Mr Wilson’s application was refused because Unipoly was not consenting to his retirement (which does indeed have seemed to be the position once Unipoly took it upon itself to assess the medical evidence requested by the Trustee); on the other they said his application had been refused because the medical evidence indicated that he would be able to work again and thus did not meet the criteria for the award of an ill-health pension.

34. Although there has been maladministration I doubt whether the end result would have been different had the matter been administered properly.  It would have been surprising in view of the medical evidence as to the uncertainty of the permanency of Mr Wilson’s condition had an ill-health pension being awarded.  Mr Wilson’s injustice is therefore limited to having had to pursue the matter as far as a seeking a decision from me before being able to accept with confidence the decisions which have purported to have been made on whether an ill-health pension could be awarded.  The Trustee needed to take responsibility for that injustice although I recognise that in referring the medical evidence to Unipoly they were acting in accordance with an established practice, albeit one which seems to me to be somewhat flawed.

DIRECTION

35. The Trustee shall pay to Mr Wilson the sum of £150 as redress for the non-financial injustice caused by its maladministration identified in paragraph 34 above.

DAVID LAVERICK

Pensions Ombudsman

6 September 2002
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