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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr MC Fletcher

Scheme
:
The Teachers' Pension Scheme

Administrator
:
Teachers’ Pensions Agency (TPA)

THE COMPLAINT (dated 25 June 2001)

1. Mr Fletcher has complained of injustice as a consequence of maladministration on the part of the TPA in not accepting his election for part time service to be pensionable.

The Teachers’ Pensions Regulations 1997 (SI 3001/1997)

2. Regulation B1 provides,

“Employment - general
(1) …

(2) …

(3) …

(4) A person who is in part-time employment is not in pensionable employment unless he has at some time made an election for the purposes of this paragraph.

(5) …

(6) An election for the purposes of this regulation –

(a) may be made at any time by giving written notice to the Secretary of State, and

(b) has effect from the first day of the month after that in which the notice was given, unless the Secretary of State specifies that it should have effect from an earlier date.”

3. Regulation B4 provides,

“Employment not pensionable
(1) …

(2) (Subject to Regulation B7)* A person who is entitled to be paid a teacher’s pension including cases where the annual rate of pension has been reduced to zero in accordance with regulation E14 (abatement of retirement pension during further employment) is not in pensionable employment if he is in employment which-

(a) commenced on or after 1st April 1997, or

(b) is part-time employment.”

4. Regulation E4 provides,

“Entitlement to payment of retirement benefits
(1) Subject to regulation E33(2) (application for payment), a person qualified for retirement benefits becomes entitled to payment of them in any of the Cases described in this regulation.

(2) In Case A the person-

(a) has attained the age of 60,

(b) has ceased to be in pensionable employment, and

(c) is not within Case B or D.

(3) …

(10) In no case shall a person be regarded as having ceased to be in pensionable employment until at least one day has passed without the person being in pensionable employment.”

The Teachers’ Pensions (Amendment) Regulations 2000 (SI 665/2000)

5. Regulation 7 provides,

“Further employment – election made on or after 1st April 2000
B7 (1) A person who is entitled to be paid a teacher’s pension, including cases where the annual rate of pension has been reduced to zero in accordance with regulation E14 (abatement of retirement pension during further employment) and is in employment of a kind referred to in regulation B1(1), is in pensionable employment if subject to paragraphs (2) to (7) he has made an election under this regulation on or after 1st April 2000.

(2) An election under this regulation-

(a) may be made at any time by giving written notice to the Secretary of State,

(b) may not be made without the consent of the employer in the case of employment in a capacity described in Part II of Schedule 2…

(c) has effect from the first day of the month after that in which notice was given or, provided that the payment of contributions payable under regulations C3B and G8(9) are paid, such earlier date as the employer agrees.

(3) The earlier date referred to… may not be a date before 1st April 2000 or the date on which the further employment commenced, …”

Scheme Booklet

6. Under the heading ‘Part-time teaching, the booklet states,

“If you take up part-time employment you can only become a member of the scheme if we accept that your employment is pensionable.  It is necessary to make an election to have part-time service treated as pensionable, this is done by completing form 261, which is available from your employer or direct from us.  The election normally takes effect from the first day of the month following its receipt at Teachers’ Pensions, and remains valid for all subsequent part-time appointments covered by the teachers’ pensions regulations unless you exercise your right to opt out of the Teachers’ Pension Scheme.  However, should you subsequently elect to rejoin the Teachers’ Pension Scheme the election will come back into effect.”

7. Under the heading ‘Types of employment which can be treated as pensionable’, the booklet states,

“Note: Employment cannot be treated as pensionable if it is:

d  undertaken after a member has become entitled to be paid retirement benefits – benefits from the teachers’ scheme normally payable at age 60.  If you ceased to be employed in reckonable service, ie full-time or part-time and have subsequently reached age 60, please contact us for further information;

e 
by a member who is re-employed after receiving retirement benefits on the grounds of age or under the premature retirement arrangements;”

8. In the section headed ‘Your pension benefits’, the booklet explains,

“Age retirement

You will usually be paid benefits from the teachers’ scheme on application at 60 if you are no longer in pensionable employment.  This is known as ‘age retirement’.  If you stay in employment after 60, you will be paid benefits when you eventually retire from pensionable employment.”

Background

9. Mr Fletcher was employed at Simon Langton Grammar School for Boys (the School) for 30 years and, until his final year, this was on a full-time basis.  Mr Fletcher agreed to work part-time (0.8 of full-time) for his final year, commencing on 1 September 2000.  He was due to retire in July 2001 on reaching his 65th birthday.

10. Mr Fletcher completed a Form 261 ‘Election for membership of the Teachers’ Pension Scheme’ on 23 September 2000 and this was countersigned by the School on 2 October 2000.

11. Initially TPA appeared to have accepted Mr Fletcher’s election.  However on 27 October 2000 they wrote to the School explaining that Mr Fletcher had contacted them about another matter and in the course of a conversation it had transpired that he had become part-time.  TPA acknowledged that they had received Mr Fletcher’s election dated 23 September 2000.  They went on to explain,

“In the circumstances, I must explain that as Mr Fletcher made the election whilst employed in non pensionable part-time employment, and having sufficient service for his pension benefits to be paid to him on leaving the full time employment, the part-time election is not acceptable.

In this situation Mr Fletcher should apply for payment of his pension benefits from the date he left full time employment…

After having applied for and received pension benefits Mr Fletcher’s part-time employment now becomes re-employment.

As you will be aware wef 1st April 2000 a member who has taken Age Retirement can elect for re-employment to be pensionable by completing Form EFE.

In Mr Fletcher’s case, providing you are in agreement, the earliest date from which the election can be accepted is 2 September 2000.  Contributions collected in respect of 1 September 2000 and Past Added Years contributions collected since that date will need to be refunded direct to the teacher.

After making the EFE election a 1 year qualifying period must be completed before further benefits can be paid.

I should also point out that as Mr Fletcher will be in receipt of his teachers pension and will also be undertaking re-employment in a teaching capacity, then his pension may have to be abated.”

12. The School wrote to TPA again on 2 November 2000 explaining that Mr Fletcher had applied for a ‘threshold award’, which was likely to increase his reference salary in his final year.  They explained that if he was not allowed to continue in the Scheme he stood to lose a significant sum from both his annual pension and his lump sum.  The School also said that they were considering re-instating Mr Fletcher to full time if it would address the ‘anomaly’.  TPA reiterated their belief that because Mr Fletcher had not made his election prior to ceasing his full time employment, it could not be accepted.  TPA said that they had no discretion to allow his part-time employment to be retrospectively treated as pensionable.

13. Following an approach from Mr Fletcher, the pensions advisory service, OPAS, asked TPA to review the case.  TPA confirmed their position and also pointed out that they thought that, at the time Mr Fletcher was negotiating his hours, his employer should have checked whether he had ever made an election.  In their response to my office, following Mr Fletcher’s complaint, TPA referred me to page 3 of the booklet, which they say show the effect of attaining age 60 and undertaking any future full or part-time employment (see paragraphs 7 – 9).

CONCLUSIONS

14. I think TPA are being optimistic when they suggest that there is sufficient information in the Scheme booklet to guide either Mr Fletcher or his employer through the maze which the Regulations have become.

15. The information contained in the booklet does say that normally an election will take effect from the first day of the following month.  However, the implications of this are not explained, perhaps not surprisingly since it is unlikely that many members find themselves in Mr Fletcher’s position.  The booklet explains that employment cannot be treated as pensionable if the member has become entitled to benefits.  Since Mr Fletcher had already passed his 60th birthday and was still in pensionable service, it was not unreasonable for him to be unaware of the significance of this statement to his circumstances.  

16. The Regulations provide that, had Mr Fletcher made his election on any date up to and including 1 September 2000, he could have remained in continuous pensionable service up to retirement on his 65th birthday.  He would not have been entitled to take his retirement benefits because he would not have ceased pensionable employment under regulation E4(10).  Mr Fletcher signed his election form on 23 September 2000 and thus appeared to be caught by regulation B4(2).  TPA have said they have no discretion to treat his election as being effective any earlier.

17. According to TPA, Mr Fletcher’s part time election could not be considered on two counts.  Firstly, because he was not in pensionable employment when he initially made the election and, secondly, because he had attained age 60 and was therefore entitled to his retirement benefits.  However, there is no requirement in the Regulations for the employee to make an election whilst in pensionable employment.  With regard to the second condition, Mr Fletcher is only entitled to his retirement benefits after age 60 if he also ceases to be in pensionable employment.  If he had made his time election prior to starting his part time service, he would not have ceased to be in pensionable employment because he would have maintained continuity of service.  The same situation applies if the election is applied retrospectively.

18. Regulation B1(6) says that an election has effect from the first day of the month after that in which the notice was given, unless the Secretary of State specifies that it should have effect from an earlier date (my emphasis).  This gives the Secretary of State the discretion to allow an election to count from an earlier date which might well be an appropriate decision in circumstances where to apply the regulations strictly would be inequitable to the member.  Because TPA disagree that such a discretion exists, they have not, on behalf of the Secretary of State considered whether that discretion should be exercised.  This amounts to misconstruing the Regulations.  This is maladministration on the part of TPA, which has caused injustice inasmuch as Mr Fletcher has not had his case considered properly.  It follows that I uphold his complaint against TPA.

DIRECTION
19. In view of the above, I direct that TPA should fairly consider whether it would be appropriate to specify that Mr Fletcher’s election should have effect from 1 September 2000.  If the discretion is exercised in Mr Fletcher’s favour, his retirement benefits should be adjusted accordingly.
DAVID LAVERICK

Pensions Ombudsman

28 March 2002
*inserted by amending Regulations in 2000
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