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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Ms M M Guthrie

Scheme
:
NCH Action for Children Superannuation Fund

Trustee
:
NCH Action for Children Superannuation Fund Limited (Trustee)

Employer
:
NCH Action for Children (NCH)

THE COMPLAINT (dated 20 January 2001)

1. Ms Guthrie alleges maladministration by the Trustee and NCH in that she was not properly considered for ill-health early retirement from the Scheme.  She says that she has suffered injustice consisting of financial loss and disappointment.

MATERIAL FACTS

2. On 3 May 1998, Ms Guthrie was involved in an incident at work as Project Worker for NCH and became absent because of sickness from 6 May 1998.

3. In a meeting with NCH on 12 November 1998, Ms Guthrie was informed that NCH’s Medical Adviser would not support a case of ill-health early retirement.  Her general practitioner had advised that:

· She was suffering from depression with anxiety.

· No investigations had been carried out.

· She was receiving supportive counselling and anxiety management from the local psychiatric services.

· It was hoped, with help, she would make a full recovery in due course.

4. “Incapacity” is defined in the Rules of the Scheme as meaning:

“… physical or mental incapacity which prevents a Member from following his normal occupation or seriously impairs his earning capacity.  Subject to the approval of the Trustee, the General Committee’s decision as to whether a Member is suffering from Incapacity will be final.”

The General Committee is a Committee of NCH, not of the Trustee.

5. Rule 5D of the Scheme, under the heading of “Early Retirement through Incapacity” is as follows:

“A Member who leaves Pensionable Service before Normal Retirement Age because of Incapacity may choose an immediate pension calculated as follows:

(i)
for a Member who has completed less than 5 years’ but less than 10 years’ Pensionable Service, a pension calculated as described in Rule 5A (based on Pensionable Service on leaving); …”

6. In a letter to Ms Guthrie dated 22 December 1998, NCH’s Director of Social Work - North East stated that there were no other suitable alternative jobs available in NCH which would necessarily reduce her exposure to similar potential stressful behavioural situations as had happened, and as advice received from her general practitioner that retirement on ill-health grounds was not supported by the Medical Adviser, her employment was to be terminated on the grounds of capability with effect from 31 December 1998.  Ms Guthrie appealed against that decision.

7. In a letter to the Medical Adviser dated 3 March 1999, Ms Guthrie’s general practitioner stated that:

“Mrs. Guthrie has asked me to write to you to update you on her present condition.

Mrs. Guthrie is still suffering from anxiety and depression which was triggered by an alleged “assault” by one of the children in her care on 3 May 1998.  ….

I still hope that Mrs. Guthrie will make a recovery in time.  However when she does recover I think it would be extremely detrimental to her mental health if she were to return to work at the Monksfield Project or similar work with children with special needs.  I think such work would pose a significant risk of directly causing a relapse in her condition.”

8. In a memorandum to NCH dated 10 March 1999, the Medical Adviser stated that the information given in Ms Guthrie’s general practitioner’s letter of 3 March 1999 had not provided him with any reason to change the advice already provided to NCH.

9. Ms Guthrie’s appeal against her dismissal was held on 11 March 1999 and was chaired by an Acting Assistant Director of Operations under NCH’s procedure for dealing with capability issues.  Evidence for the hearing included a paper entitled “The Role of the Medical Adviser in Consideration of Applications Early Retirement on the Grounds of Ill Health”, which stated:

“4.1
It is the Medical Advisor’s remit to advise management as to whether there is medical evidence of permanent (ie until the date of normal retirement) ill health that will prevent the individual from carrying out the job for which they are employed.

4.2 Depressive illness and/or anxiety would not normally be considered causes of permanent ill health.

4.3 It would be extremely unusual to advise that evidence of permanent ill health existed in an individual who had not been referred for consultant medical care.

4.4 It would be unusual to advise that evidence of permanent ill health existed in an individual, where all standard therapeutuic regimes had not been exhausted.”

NCH say that this paper was produced by their Medical Adviser whose experience is to the effect that individuals with depressive illness and/or anxiety will normally recover before the illness could be considered permanent.

10. Notes of the meeting of 11 March 1999 record that

i. The hearing was to consider whether Ms Guthrie’s termination of employment should be based on grounds of ill-health retirement rather than capability.

ii. The Director of Social Work had determined that the criteria required for Ms Guthrie’s ill-health early retirement had not been met because:

a)
Her condition was treatable.

b)
Her general practitioner had hoped that she would make full recovery in time.

c) The Medical Adviser had said it would take about two years for such depressive illness.

d) Her condition was not the same as permanent incapacity.

iii. Ms Guthrie’s representative said that Ms Guthrie could not come back to work, that there was medical evidence of permanent incapacity and that her general practitioner had said that she could not work with children.

iv. A footnote to iii.  above indicated that the Chairperson was to ask the Medical Adviser for a definition of “permanent incapacity”.  *

*
NCH has said that the Medical Adviser was not subsequently asked for the definition.

11. In a letter to Ms Guthrie dated 17 March 1999, the Acting Assistant Director of Operations stated that:

i. The letter from the general practitioner dated 3 March 1999 had added very little in the way of new information.

ii. The Director of Social Work had been clear that it is the Medical Adviser’s remit to advise management as to whether there is evidence of permanent ill-health that will prevent an individual from carrying out the job for which they are employed.

iii. The Medical Adviser had properly considered all of the information available about Ms Guthrie from the general practitioner, the nature of the illness, and the prognosis before giving his advice to NCH.

iv. The decision taken by the Director of Social Work to dismiss Ms Guthrie on the grounds of capability with effect from 31 December 1998 was fair and reasonable, and the decision was therefore upheld.

12. Ms Guthrie invoked NCH’s capability procedures for a further appeal hearing, effectively on the grounds that proper account had not been taken of the Rules of the Scheme in the previous decisions to refuse her ill-health early retirement, in particular, in that undue stress had been given to the permanency of her medical condition.  The second appeal hearing was chaired by a Council Member of NCH on 16 June 1999.

13. In a letter to Ms Guthrie dated 17 June 1999, the Council Member stated that her conclusion under the second appeal hearing was that the original decision by the Director of Social Work that she was not eligible for Incapacity early retirement from the Scheme, was appropriate in all of the circumstances.  The Council Member detailed her reasons for reaching her decision.  The following are extracts from the letter of 17 June 1999:

13.1.
“… it has been established over may years that the Directors of Social Work and other senior managers have delegated authority to decide grounds of Incapacity under the Rules of the [Scheme].  I would be happier if this delegated authority were more explicit.  I know … that this issue is … being addressed.”

13.2 “’Incapacity’, as defined within the Rules, is a medical matter and I am satisfied that [the Director of Social Work] and [the Acting Assistant Director of Operations] relied substantially upon medical evidence.  The advice upon when [sic] they relied was that provided by the Charity’s independent Medical Adviser, …”

14. NCH has stated that in considering the definition of Incapacity in the Rules of the Scheme, which includes a situation where an employee could no longer follow his or her normal occupation, the Medical Adviser had taken the view that Ms Guthrie’s normal occupation was as a Project/Social worker, and not a Project/Social worker working with special needs children.  I note that before Ms Guthrie’s dismissal, consideration was given by NCH to see whether she could be redeployed elsewhere within NCH without exposure to special needs children, but no suitable vacancies were found to be available (see paragraph 6 above).

CONCLUSIONS

15. There is no dispute that Ms Guthrie was unable to perform her duties as a Project Worker for NCH at the date of her dismissal on 31 December 1998.  Nor is there any dispute that this was because of her physical or mental condition.  At the time the original decision was taken, the likelihood was that she would in time recover.  However, additional medical evidence was provided during her appeal in which her doctors expressed the opinion that even if she did recover she would be unlikely to return to work at her former post, or any similar type of work.  If that opinion was valid then she may have met the definition of Incapacity in the Rules of the Scheme which referred to a member being unable to follow her normal occupation.  There is a note which suggests that the matter was the subject of some discussion during the meeting on 11 March 1999.  A note was also made to ask the Medical Adviser to provide a definition of permanent incapacity.

16. I conclude from the evidence that NCH did not properly, or fully understand, the Scheme’s definition of Incapacity.  The decision was one for NCH to make subject to the approval of the Trustee.  NCH could of course give due consideration to the advice from their own Medical Adviser but ought to have recognised that in the light of the comments for the appeal from Ms Guthrie’s own general practitioners, that advice needed to be explored and perhaps amplified.  The evidence (set out in paragraph 14) also suggests that there was a misunderstanding on the part of the Medical Adviser as to what the job was against which Ms Guthrie’s capabilities needed to be assessed.  In my judgement, the words “normal occupation” in the context of the definition of Incapacity means the actual job which Ms Guthrie was employed to perform for NCH, and that clearly involved her working with special needs children.  I am concerned by the statement in the paper provided for consideration at the first appeal that depressive illness and/or anxiety would not normally be considered causes of permanent ill health even though it is a qualification into the definition issued by the Scheme.  I observe too that this particular document is expressed only in general terms and contains no advice about the condition of the individual.

17. NCH’s failure identified in paragraph 16 was maladministration and I uphold the complaint against it.

18. Strictly, the Trustee did not have a role to play in the original decision.  The decision about Incapacity rests with NCH and its General Committee.  The stage was not reached where that decision required the consent of the Trustee.

DIRECTION
19. I direct that NCH shall, forthwith, obtain medical evidence from an independent and appropriately qualified medical practitioner and reconsider whether Ms Guthrie meets the criteria of Incapacity set out in the Scheme.  The reconsideration should take place and a fresh decision should be issued within one month of receipt of that advice.

DAVID LAVERICK

Pensions Ombudsman

12 November 2002
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