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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs I Newland

Member
:
Mr A A Newland (deceased)

Scheme
:
Local Government Pension Scheme

Administrator
:
Nottinghamshire County Council (Council)









THE COMPLAINT (dated 11 January 2001)

1. Mrs Newland alleges maladministration by the Council in that although her late husband had elected to be provided with a half widow’s death in retirement pension, the amount actually provided by the Scheme was only about one quarter.  She says that she has suffered injustice consisting of financial loss and non-financial loss in the form of distress in that her own and her late husband’s expectations were not fulfilled.

MATERIAL FACTS
2. When Mr Newland first joined the Scheme, his benefits were laid down in the Local Government Superannuation Act 1937 (the “1937 Act”).  His pension was based on an accrual rate of 1/60th for each year of pensionable service on earnings at retirement.  No lump sum retiring grant or widow’s death in retirement pension was provided but a member could opt to forego part of his own pension on retirement in exchange for a widow’s death in retirement pension.

3. In 1954 the Scheme was changed and the pension accrual rate became 1/80th of final earnings together with a lump sum retiring grant of 1/80th and a widow’s death in retirement pension of 1/240th, ie one third of the new retirement pension formula.  

4. A Statutory Notice issued by the Council to Mr Newland on 14 September 1962 stated that “[He] Elected to retain the benefits of the LG Superannuation Act 1937”

5. In 1974 the Scheme was again changed.  The lump sum retiring grant was increased to 3/80th of final earnings for service after 31 March 1972 and the widow’s death in retirement pension was increased to 1/160th, ie one half of the member’s pension.  Members who had previously elected to retain their benefits under the 1937 Act could again ‘opt-out’ and retain their 1/60th accrual rate for pension.  These members were provided with a widow’s death in retirement pension of 1/480th for service prior to 31 March 1972 and 1/160th for service after 1 April 1972.

6. On 14 March 1977, Mr Newland completed and signed a form in which he stated that he wished to retain his benefits in the Scheme under the 1937 Act.  Mrs Newland has said that her husband had deliberately chosen this option instead of taking a lump sum retiring grant on the understanding that a half widow’s death in retirement pension would be provided and he had assured her that this was what she would receive.

7. Mr Newland retired on 2 April 1977.

8. On 7 April 1977, the Council provided Mr Newland with a Statement of Retirement Benefits which detailed his pension from the Scheme as £2,229.83 per annum and the widow’s death in retirement pension as follows:

“Provision for Widow’s Pension

Payable in the event of the death of the pensioner  (provided that marriage took place before retirement)  One half of total unreduced pension *
= £354.48 per annum”

* My emphasis

9. Mr Newland died on 13 July 2000.  His pension in payment together with increases provided by the Scheme had been £740.02 per month.  The widow’s death in retirement pension payable to Mrs Newland was £117.92 per month, ie £354.48 per annum without the pensions increases provided by the Scheme.

10. Mrs Newland complained to the Council about the failure to provide a half widow’s death in retirement pension.  In a Stage 1 decision letter to Mrs Newland under the Scheme’s Internal Dispute Resolution (IDR) procedure dated 10 May 2001, the Appointed Person stated that: 

· Mr Newland’s Statement of Benefits had been based on a pro-forma for the calculation of pension benefits which required hand-written modification for 1937 Act members.

· Mr Newland believed that he had a widow’s death in retirement pension of one half of his pension and both his and Mrs Newland’s expectations in this regard were, in part, based on the failure of the Council to have properly amended his Statement of Retirement Benefits by deleting the words “One half of total unreduced pension” under the heading of Provision for Widow’s Pension.

· However, this expectation had to be viewed against the clear decision Mr Newland took just before his retirement to retain his 1937 Act benefits and the figure of £354.48 shown on the same line which was not one half of his pension of £2,229.83.

· The Council’s failure to delete the inappropriate wording was a clerical error which amounted to maladministration, albeit of a relatively minor nature.

11. In a Stage 2 IDR decision letter to Mrs Newland dated 23 August 2001, the Department of Transport, Local Government and the Regions, the Manager of the Scheme, stated on behalf of the Secretary of State that:

“… there is evidence of a minor act [of] maladministration by the council in relation to the widow’s benefits payable to you.  He also accepts that the evidence suggests you may have suffered disappointed expectations as a result of this maladministration.  As the [Statement of Benefits], which contained the misleading words “one half of the unreduced pension” also contained a figure which clearly did not tally with that statement and was significantly lower, the Secretary of State does not find there is any convincing objective evidence from which he can conclude with reasonable certainty that Mr Newland would have sought to make some other provision, if possible, to give you a higher level of benefits.  It would have been reasonable, if such was his intention, to have expected him to query the significant discrepancy with the council at the time.  Because of this and because you are being paid the correct level of benefits in accordance with the regulations, the Secretary of State cannot conclude that you have suffered financial loss.  However, the Secretary of State has no powers to award compensation, …”

CONCLUSIONS

12. Mrs Newland understood that Mr Newland believed he had secured a half widow’s death in retirement pension when he made the second election less than a month before his retirement to retain his benefits in the Scheme under the 1937 Act.  The Council has accepted that, in part, Mr and Mrs Newland’s expectation of a half widow’s death in retirement pension was caused by its failure to have properly amended Mr Newland’s Statement of Benefits.  There was maladministration in issuing that document.  

13. Whilst the indication was (erroneously) given that the widow’s pension would be one half of Mr Newland’s pension, his pension was stated to be £2,229.83, yet the yearly figure quoted for the widow’s pension was £354.48.  I also find it hard to see how Mr Newland could have felt that he opted to secure a higher figure for his wife bearing in mind that he seems consistently to have opted to retain his benefits under the 1937 Act, one consequence of which was not to provide an increased widow’s pension.  

14. The pension Mrs Newland is currently receiving has been calculated correctly in accordance with her entitlement under the Scheme and, while Mrs Newland is not receiving half her husband’s pension, I cannot regard this as a financial loss to her – what she claims to be losing is not something to which she was ever entitled.  However, I accept that although she has not suffered any financial loss as a result of maladministration, she has suffered injustice in the form of inconvenience, including disappointment.  I make a direction below in respect of this.

DIRECTION

15. I direct that, forthwith, the Council shall pay to Mrs Newland the sum of £150 as appropriate redress for the limited injustice caused by its maladministration.

DAVID LAVERICK

Pensions Ombudsman

18 June 2002
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