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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Ms M Cowley

Scheme
:
Local Government Pension Scheme (“the Scheme”)

Manager
:
Hampshire County Council (“the Scheme Manager”)

Employer
:
King Alfred College of Higher Education, Winchester (“the College”)

THE COMPLAINT (dated 31 August 2001)
1 Ms Cowley complains that her previous employer, the College, in refusing to certify that she had left its employment by way of redundancy, wrongly deprived her of an immediate pension.  She also complains that the Scheme Manager wrongly failed to pay her an immediate pension upon her leaving her employment.

STATUTORY AND ADMINISTRATIVE BACKGROUND
2 Section 91 of the Pensions Act 1995 states:

“(1) Subject to subsection (5) where a person is entitled, or has an accrued right, to a pension under an occupational pension scheme-

(a) the entitlement or right cannot be assigned, commuted or surrendered.

(b) The entitlement or right cannot be charged or a lien exercised in respect of it, and

(c) No set-off can be exercised in respect of it,

And an agreement to effect any of these things is unenforceable.”

3 The Local Government Pension Scheme Regulations stipulate in Regulation 26:

“Redundancy etc

26.  – (1) 
If –

(a) A member who is aged 50 or more retires from a local government employment; and

(b) his employing authority certify the reason for his retirement was redundancy,

he is entitled to a pension and retirement grant.

(2) The pension and grant are payable immediately.

(3) ….

(4) In paragraph (1) “redundancy” includes retirement in the interest of efficiency, or because a member held a joint appointment which has ended because the other holder has left it.”

Regulation 97 provides:

“First instance decisions

97.  
–
 (1)
Any question concerning the rights or liabilities under the Scheme of any person other than a Scheme employer must be decided in the first instance by the person specified in this regulation.

(2) Any question whether a person is entitled to a benefit under the Scheme must be decided by the Scheme employer who last employed him.”

Regulation 100 provides:

“Right to apply for an appointed person to decide a disagreement

100.
-
(1)
Where there is a disagreement about a matter in relation to the Scheme between a member or an alternative applicant and a Scheme employer, the member or, as the case may be, the alternative applicant (“the complainant”) may –

(a) apply directly to the appropriate appointed person to decide the disagreement, or

(b) apply to the appropriate administering authority for them to refer the disagreement to an appointed person for decision”

Following that decision appeal lies to the Secretary of State under Regulation 102.

4 Had Ms Cowley been made redundant and the College certified to that effect she would have been entitled to an immediate pension and lump sum as she was aged over 50.

MS COWLEY’S TERMS AND CONDITIONS OF SERVICE
5 The latest edition of Ms Cowley’s Job Description was 1998.  The essential passage is:

“THE POST

The post holder will support the Director of International Education in the coordination and implementation of international strategy.”

Ms Cowley was graded SO2

6 Her latest Conditions of Service dated March 1997 stated: 

“Your normal centre of duty will be the main College campus.  However, you may be required to work in any part or department of the College or as otherwise required by due performance of your duties and responsibilities.”

7 One of the main tasks of the International Office was to attract students from overseas.

MATERIAL FACTS
8 At the material time, Ms Cowley was employed as Administrator, International Office, within the College and reporting to the International Director of Education.  The College is now a higher education institution funded directly by the Higher Education Funding Council for England.  For the purposes of the Scheme the College is an “admitted body”, having been admitted to the Scheme on 16 February 1959.  Mrs Cowley was first appointed in January 1986 and had been employed by the College for 13 years in a variety of posts.

9 In the spring of 1999 the College was seeking to make cost savings and decided to close the International Office and transfer most of its functions to the College Registry The Director of International Education was to be made redundant.  The Principal and the Director informed Ms Cowley of the reorganisation plan orally on 20 April 1999, and on 23 April she received a redundancy consultation document entitled: Formal Consultation document on possibility of Redundancies: International Office”.  It stated: 

“It is proposed that the Director post be made redundant…It is further proposed that the Administrative Assistant post is made redundant.  These functions will be carried out within the Registry…”.

A list of “current or foreseen vacancies” within the College for which Ms Cowley could apply was attached.  The Vice-Principal (Administration) has said that at that point it seemed likely that there would be an alternative role for Ms Cowley, as most of her duties were being transferred to Registry and there were also vacancies within that office.  The likelihood of redeployment was all the greater as she had worked in various different departments and had administrative skills which were easily transferable.

10 The Director has said that Ms Cowley expressed no interest in the vacancies.  For her part Ms Cowley has explained why the alternative posts were not suitable either by reason of the skills and experience required or the grading in the organisation.  The redundancy consultation document further stated that 

“before issuing notices of redundancy, the College will redeploy members of staff which are at risk of redundancy to any other jobs that are available and which the member of staff can be required to undertake under the terms of their existing contract of employment.”

In such cases the member of staff would not be entitled to a trial period.  The passage concluded: 

“Members of staff who refuse redeployment in those circumstances will lose the right to a redundancy payment.  The College will also consider voluntary redundancies, again before issuing notices of redundancy…Consideration will also be given to early retirement…”

11 On 30 April the College asked the Council’s Pensions Services Section for a calculation of the cost to the College of making Ms Cowley redundant.  The Director has said that this was done in response to Ms Cowley’s request though it was standard practice where staff were at risk of redundancy.  The letter stated: “The above named member of staff (Ms Margaret Cowley) has been declared at risk of redundancy”.  These details were sent to the College on 24 May with a copy to Ms Cowley.  Ms Cowley would be entitled to a lump sum of £10,804 and an annual retirement pension of £3,601 on the basis that she was redundant from 31 July 1999.  As by then she was aged over 50 she would be entitled to an immediate pension and lump sum.  The Vice-Principal (Administration) has said that the redundancy payment to Ms Cowley would have been £3,780 if the statutory minimum payment had been made or £7,377 “if the redundancy payment had been based on actual weeks’ pay”.

12 A document, entitled “Explanatory Notes – Estimates of Retirement Benefits”, was also sent to Ms Cowley.  On the basis of the information supplied the College decided that the additional charge which it would have to bear, should it serve a redundancy notice on Ms Cowley, was too great.  

13 On 25 and 28 May Ms Cowley met respectively the outplacement officer and her independent financial adviser to discuss her position.

14 On 2 June the Director wrote to the Principal setting out four options for Ms Cowley.  These were: compulsory redundancy, voluntary redundancy; redeployment; and termination by agreement.  The memorandum said that redeployment was the cheapest option.  “However, the disruption to the existing team, distortion of pay scales within Registry and possible ill-will generated may be substantial.” The recommendation was to seek termination by agreement and to use redeployment as a fallback position.  The comment was made: “ the hidden costs of redeployment if Margaret is put in a new role unwillingly are equally unattractive”.

15 Meanwhile the Director met Ms Cowley on 3 June, in the Director’s words, “to discuss the pension quote and any other matters arising including alternative employment.” The Director has said Mrs Cowley was “particularly worried that, were she to receive an immediate pension (in the event of redundancy), her earnings would effectively be reduced” The Director has also said that she emphasised to Mrs Cowley that there was no guarantee that she would be made redundant.  She also said that if Mrs Cowley were to refuse an offer of alternative employment she might forfeit her claim to a redundancy payment.  

16 Ms Cowley has said that the Director told her that 

“there might be a vacancy in the College at my level but said that the person concerned had not resigned and she could not therefore tell me any more as it was confidential.  I never heard anything further about the post nor do I know which department it might be in”.

The Director has said she was unable to be specific at that meeting, as she had not then received a reply from the Principal to her memorandum of 2 June.

17 On 7 June the College’s Senior Management Group agreed to seek Ms Cowley’s retirement by agreement.  The other options were regarded as prohibitively expensive.

18 The Director met Ms Cowley again on or about 21 June 1999.  The former has said that she canvassed with Ms Cowley the idea of a role in Registry and offered to obtain a job description if she was interested.  However, she was not interested.  The Director has said that because of the staffing structure in the Registry Ms Cowley’s post could not simply move there.  Accordingly on 23 June the Director sent Ms Cowley a draft Compromise Agreement under Section 203 of the Employment Rights Act 1996 so that she could obtain legal advice, which she did.  The letter said: “As stated in our conversation, we have every hope that a suitable post at an appropriate level of seniority will arise within the consultation period thus avoiding the need for any redundancy”.

19 On 30 June Ms Cowley, having taken legal advice, met the Director again and said that she wished the reason for termination of employment to be stated as redundancy.  The Director explained to her why that was not possible.  The Director has said she did not wish to certify that the reason for Ms Cowley’s retirement was redundancy because of the cost to the College of so doing.  She has said: 

“Implicit in my remark that the College would not meet the cost of early retirement was the consequence that she should not be entitled to receive an immediate pension.” 

The Director has said she told Ms Cowley that if the latter wished to remain at the College it would restructure the vacancies in Registry

“so that a vacancy at her existing grade and performing similar administrative functions to those she had undertaken in her current previous roles would be available.”

20 On 1 July Ms Cowley met the Vice-Principal (Administration) when she says she was told that redundancy was not an option (“despite the legal reality of the situation”) and that the only alternatives were redeployment or termination by agreement.  However, Ms Cowley has said that at that meeting “still no possible job descriptions had been put forward, nor any offer of redeployment made”.  She asked about redeployment and the Vice-Principal replied: “Oh come on Margaret, you would not be happy in Registry and you know it.  You’d hate it there.”

21 On 2 July The Vice-Principal sent Ms Cowley a further draft agreement.  He also sent a draft “to whom it may concern” letter ending with the words: “as a valued employee of the college we were quite prepared to redeploy her to other areas of the college if she had chosen.” Mrs Cowley objected to that wording.  

22 On 8 July the Vice-Principal sent Ms Cowley the “final version” of the Compromise Agreement and the “to whom it may concern letter” by way of open reference omitting the words concerning redeployment to which Ms Cowley had objected.  The Compromise Agreement contained a solicitor’s certificate to the effect that she had received professional legal advice before signing.  According to the Director, the Vice Principal made it clear to Ms Cowley that if she refused to accept the Compromise Agreement an alternative post would have been made available.  As is usual the Compromise Agreement specifically excluded any claim “by virtue of the employee’s membership of a pension scheme.”

23 On 14 July Ms Cowley received a letter from the Principal confirming that her departure was by “mutual agreement” and thanking her for her cooperation “during this difficult process”.

24 Her final pay advice on 31 July, the day she left, was headed “redundancy” although this was amended later.  Ms Cowley received an ex gratia payment of £12,000 and £5529.50 in lieu of notice.  On 18 August the Director confirmed to the Council that Ms Cowley had not been made redundant.  The letter continued: 

“Although other administrative work at Ms Cowley’s grade was available to her within the College, Ms Cowley did not wish to pursue such opportunities and a termination was concluded through mutual agreement.”

25 On 25 August the Council’s Head of Pensions Services wrote to Ms Cowley and confirmed that she had not been made redundant and “consequently the benefits itemised in our letter of 24 May were not payable.  Instead you are entitled to have your benefits preserved in the Hampshire Pension Fund.” The letter concluded by reminding Ms Cowley of her right of appeal.

26 Ms Cowley has said that 

“There had been no consultation about possible alternatives for international recruitment, no offer of redeployment and no job descriptions were forthcoming.”

On 1 September Ms Cowley wrote to Hampshire County Council that all the evidence was that she had been made redundant compulsorily and that she wished her letter to be considered as an appeal.  On 14 September Hampshire CC sent her the written appeal procedure.

27 In a letter dated 20 October to the Clerk of the Pensions Appeal Panel the Director said that Ms Cowley’s position was 

“akin to an employee taking voluntary early retirement where pension benefits are paid only if the employer consents and pays the cost of added years.  The College most certainly did not consent in this case.”

In a commentary on Ms Cowley’s statement of case to the Panel the Director said: 

“It was Ms Cowley’s unwillingness to consider alternative employment or redeployment, which was available, and the fact that this might lead to her leaving with nothing, that led the College to offer her a termination agreement in recognition of her long service agreement with the College.”

28 The Council’s Pensions Appeals Panel met on 8 November.  Because Ms Cowley had also applied to the Employment Appeal Tribunal the Panel decided to make no decision until the result of that application was known.  The Tribunal gave an opinion in the form of “extended reasons" on 24 February 2000 explaining that it had no jurisdiction because it could not go behind the Compromise Agreement, which stated specifically that the termination of employment was by mutual agreement.  That threw the ball back into the court of the Appeal Panel.  On 25 April the Panel reconvened and refused Ms Cowley’s (Stage 1) Appeal.  The Panel stated that it had considered Ms Cowley’s appeal on the merits and had not felt constrained by the fact that the College had issued no certificate to the effect that Ms Cowley had been dismissed by way of redundancy.  However, it decided that the Compromise Agreement was evidence that the termination of employment was by mutual agreement.

29
Ms Cowley then instructed solicitors to appeal to the Secretary of State (a Stage 2 Appeal) which they did on 9 October.  The decision of the “appointed persons” was conveyed to Ms Cowley in a letter dated 6 March 2001.  They found that she had not been dismissed by reason of redundancy but had voluntarily terminated her employment.  Accordingly she did not qualify for benefits under Regulation 26 of the 1997 Regulations.  The appointed persons also found that the termination payment had not been made under powers specifically relating to redundancy such as those contained in the Local Government (Discretionary Payments) Regulations 1996.

Suggested alternative conclusions (15.08.03)

CONCLUSIONS
30
The College made Ms Cowley’s post redundant.  However, it has argued that Ms Cowley was not personally made redundant because there was suitable alternative employment available.  In that regard I have noted that at no time did the College offer her a job description and terms and conditions for suitable alternative employment.  The College has said this was because Ms Cowley showed no interest in alternative employment at the College and that because of that discussions with her turned to her leaving by mutual agreement which resulted in the Compromise Agreement.

31
There is no doubt that Ms Cowley’s preference was for the College to make her redundant.  She was told in April 1999 that her post was to be made redundant and given a list of “current or foreseen vacancies” within the College for which she could apply.  Most of Ms Cowley’s duties were being transferred to the Registry.  The redundancy consultation document stated that staff who refused redeployment would lose the right to a redundancy payment.  (That seems to imply that staff who agreed to redeployment would be entitled to such a payment).  It also said that the College would consider voluntary redundancy and early retirement.  However, neither was offered to Ms Cowley.

32 In April 1999 the College asked the Council’s Pensions Services Section for a calculation of the cost of making Ms Cowley redundant and on the basis of the information supplied decided in May that such a course of action would be too costly.

33 On 3 June Ms Cowley was told that there was no guarantee that she would be made redundant and that there might be a vacancy at her level.  On 7 June the College’s Senior Management Group decided to seek Ms Cowley’s retirement by agreement.  When Ms Cowley was sent a draft Compromise Agreement on 23 June the covering letter said that the College had “every hope that a post at a suitable level of seniority will arise…”

34 On 1 July the Vice Principal told Ms Cowley that redundancy was not an option for her “despite the legal reality of the situation” and that the only alternatives were redeployment or termination by agreement.  However, when she asked him about redeployment he told her she would not be happy in Registry and would “hate it there”.  The final version of his open reference letter omitted the statement contained in an earlier draft that the College had been willing to redeploy her had she so wished.  

35 In a letter dated 20 October to the Clerk of the Pensions Appeal Panel the Director said Ms Cowley‘s position had been “akin to an employee taking voluntary early retirement where pensions benefits are paid only if the employer consents and pays for the cost of added years.” However, in her case the College had not so consented.

36 The Compromise Agreement is a legal document which Ms Cowley concluded with the benefit of legal advice.  The Agreement stated specifically that it did not deal with pension matters.  

37 In my view the overriding consideration for the College was to avoid the expense of making Ms Cowley redundant and, in the alternative, the expense of granting her early retirement.  I have concluded that within the redundancy consultation period suitable alternative employment in a form she could accept contractually was not offered to Ms Cowley.  In my view she was made redundant constructively and /or forced to retire early without proper compensation.  The Vice Principal seems to have recognised that the “legal reality of the situation” was rather different from the situation of termination by agreement and I am satisfied that his comment that Ms Cowley would have “hated” working in Registry is a clear indication that there was no employment there that the College wanted to offer Ms Cowley.  The College wanted to terminate her employment.

38 In my view the College must now either certify that Ms Cowley was made redundant constructively or treat her as if she was offered early retirement and underwrite cost of the added years.

DIRECTION

39 Accordingly the College must now within 28 days of the date of this determination either: 

(a) certify to the Council’s Pensions Services Section that Ms Cowley was effectively made redundant and reimburse the fund the cost of paying Ms Cowley a pension with arrears and interest upon those arrears on the basis that it should have come into payment on 31 July 1991; or

(b) subject to (c), treat Ms Cowley as if she had been granted early retirement as from 31 July 1999 with the appropriate number of added years; pay her arrears with interest as from 31 July 1999 and reimburse the Fund accordingly.

(c) £12,000 of the lump sum payment due to Ms Cowley on retirement shall instead be paid to the College to reimburse them for the payment made under the Compromise Agreement; Ms Cowley cannot expect to receive a net sum greater than she should have been paid had there not been maladministration.

DAVID LAVERICK

Pensions Ombudsman
7 October 2003
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