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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr D E Platts

Scheme
:
Electricity Supply Pension Scheme (ESPS)

Respondent
:
National Grid Company plc (NGC)

THE COMPLAINT (dated 18 May 2001)
1. Mr Platts complains of maladministration on the part of NGC, in that he was provided with a quotation in 1997 for making additional voluntary contributions (AVCs) which contained both mis-statements and negligent omissions.  He says that he relied on this quotation and consequently his AVCs have been underfunded.  He also alleges that he was not informed of the time limit within which any variation to AVC payments had to be notified to NGC.  He says that as a result of the alleged maladministration he has suffered injustice, in particular financial loss in that his AVC fund will be lower than it would have been had he been given the correct information.  

THE AVC BOOKLET

2. The evidence shows that Mr Platts was given a copy of the AVC Booklet when he joined NGC in June 1997.  Page 2 of the AVC booklet, under the headings “What are the advantages of paying AVCs?” and “When can I start to pay AVCs”, state

“There are a number of reasons why you may wish to pay AVCs to improve your retirement benefits.

· your years of Pensionable Service may be limited.

· you may have earnings, such as overtime or bonuses, which do not qualify as Pensionable Pay under [the Scheme].

…”

“You can start your AVCs at any time, providing you give one month’s notice to the Company.  Your AVCs will be deducted from your salary together with your [Scheme] contributions.”

3. Page 3 of the AVC booklet, under the heading “How much can I pay?”, states

“Your AVCs will be a fixed percentage of your salary and must not, when added to your ordinary Scheme contributions, exceed 15% of your gross remuneration from your Employer.”

MATERIAL FACTS

4. Mr Platts joined the Scheme following the commencement of his employment with NGC in June 1997.  He has a preserved pension and benefits arising from AVCs he had made whilst employed by British Coal details of which he says had been provided to NGC.  On 19 June 1997, following enquiries he had made about purchasing additional years of pensionable service under the Scheme, the NGC advised him as follows:

“I thank you for your request regarding the purchase of additional years in the above Scheme.  Unfortunately, as you are able to complete 40 years pension service including 27 years preserved benefits by the age of 60 you are unable to purchase any further years.

However, you may elect to pay additional voluntary contributions (AVC’s).  The Inland Revenue will allow you to pay up to an additional 9% of your pensionable salary into a fund if you seriously intend to retire before your normal retirement age.

To ensure that the amount you pay does not affect your standing under the PRP Scheme operated by the Company, the maximum you can pay in AVC’s is 8.56% of your pensionable salary.

…

If you wish to start paying AVC’s, please complete and return the form in the booklet you received previously.” 

5. Mr Platts says that he relied on the information contained in NGC’s letter of 19 June 1997.  He states that he was subsequently advised in June/July 1998 by NGC that he could increase his monthly contribution by 1% following changes to the profit related pay (PRP) schemes operated by companies in the Budget.  However, it was not until March 1999 that he learnt from a newsletter issued by NGC that he could have paid AVCs based on his gross taxable remuneration.  In addition, he states that he was not informed of the timetable for variation of his AVCs.  

6. On the first part of the complaint, DLA, the solicitors acting for NGC, says:

6.1. Pensionable salary is not defined in the Scheme booklets dated 1994 and 1998 which had been sent to Mr Platts.  These booklets instead refer to pensionable pay as “basic pay plus contractual payments (such as shift allowance and standby payments) but excluding overtime and other irregular payments”.  Pensionable salary is defined in the rules of the Scheme (Rules) and refers specifically to the concept of final pensionable salary on which retirement benefits are based and not the value of calculating employee contributions.

6.2. When Mr Platts made his initial enquiries to make AVCs in 1997 it was about purchasing added years.  At the time he was informed that this would not be possible due to Inland Revenue limits.  However, as a gesture of helpfulness, he was advised of an alternative method of enhancing his retirement benefits.   

6.3. AVCs may be paid to bring a member’s contributions up to a maximum of 15% of his total remuneration.  Although the June 1997 letter did not contain details of all relevant definitions and provisions of the Rules, the letter was accurate in all respects having regard to the pensionable salary which Mr Platts was to receive under the terms of his contract of employment.  The statement that Mr Platts could only pay a maximum of 8.56% of pensionable salary (ie basic salary plus fixed bonuses such as standby pay) was arithmetically correct.

6.4. Mr Platts had only become a member of the Scheme approximately 10 days before the information contained in the June 1997 letter was requested.  Consequently, it was not known at that time whether he would be receiving overtime payments and the information provided was based on the salary NGC knew that he would receive in accordance with the terms and conditions of his employment.

6.5. Prior to the June 1997 letter, Mr Platts had received a copy of the AVC booklet, which is referred to in the final paragraph of the June 1997 letter, and therefore the letter was intended to be read in conjunction with that AVC booklet.

6.6. Page 2 of the AVC booklet where it states the reasons for making AVCs, that earnings such as overtime may be included in the calculation of retirement benefits, should have alerted Mr Platts to the fact that AVCs were payable on the elements of remuneration which are not pensionable under the Scheme.

6.7. Page 3 of the AVC booklet clearly states that the member’s AVCs must not exceed 15% of his gross remuneration.  This reference to “gross remuneration” should have alerted Mr Platts to the fact that AVCs may be payable on total remuneration and not just remuneration that is pensionable under the Rules.

6.8. A newsletter entitled “Pensions Brief” was sent to all active and pensioner members of the Scheme.  The newsletter dated December 1997, at page 7 in the article entitled “Keep your savings options open” it states in bold print that “to take advantage of your 1997-1998 tax allowance you will need to have filled in application forms by the end of February”.  Therefore, in addition to the AVC booklet this should have prompted Mr Platts to review whether he had in fact taken full advantage of his yearly tax allowance.  Similarly, the newsletter dated September 1998 in the penultimate paragraph of article entitled “AVC Top-up funds pass the £2m mark” it states “Anyone thinking of investing in such an account should contact the pensions office as soon as possible to be sure of making full use of the current year’s tax allowances”.  This should have prompted Mr Platts to review his AVC arrangements.  

6.9. Mr Platts was aware prior to 1999 that he could have paid AVCs on all remuneration received.  At the end of June 1998 Mr Platts had approached NGC asking to maximise his AVCs for the tax year to date (ie April 1998 to June 1998).  A manuscript note was submitted as evidence of the AVC calculation carried out by NGC at the time which showed that it was based on “PRP etc”.  NGC contends that in accordance with usual practice in relation to such calculations, all Schedule E remuneration he received in the relevant period, including overtime, would have been included.  In addition, it is NGC’s practice to indicate to the members that maximum AVC contributions are based on total remuneration.  Mr Platts was telephoned on 2 July 1998 of the additional amount to be paid by way of AVCs and he consented to deduction of that amount (£201.75) from his July salary.  Mr Platts would therefore have been aware as at the end of June 1998 (if not earlier) that AVCs were payable on all taxable earnings.

7. Mr Platts responded:

7.1. He refutes and denies that he knew in 1998 that AVCs could be paid on all remuneration.  He says that he had contacted NGC in 1998 after he had received a letter about the PRP scheme because the June 1997 letter stated that this scheme impacted on the contribution levels.  He had assumed that the additional contribution notified by NGC related to the PRP scheme alone and he had not been informed otherwise.

7.2. He states that NGC knew that after approximately six months of joining he was expected to undertake substantial overtime duties in his role.  NGC had failed in its June 1997 letter to notify him of any variation in his AVC payments or mention payments based on Schedule E earnings.  

7.3. The AVC booklet given to him in 1997 was printed in 1994 and was therefore three years out of date when he joined NGC.  As there was a requirement for members to obtain quotations before they commence payment of AVCs, he duly complied and fully believed the contents of the June 1997 letter to be correct.  Given this, he clearly relied on the contents of the June 1997 letter as this information was current compared to the information contained in the AVC booklet.  He adds that the information in the AVC booklet was always subject to alteration, whereas the information in the June 1997 letter would have taken into account the Rules, current pensions legislation and his own circumstances.

8. On the second part of the complaint, DLA says:

8.1. It is not disputed that the June 1997 letter does not contain any reference to the requirement that a member must give one month’s notice of any variation in the amount of AVC contributions.  Mr Platts had requested specific information as to the maximum amount of AVCs he could pay and it would have been impractical to include every detail about the mechanics of making AVCs in that letter.

8.2. It has been the practice to inform all members who telephone with requests for assessments of maximum AVCs to contact NGC early in the calendar year in order to ensure that the maximum AVCs for that tax year are paid.  NGC is in no doubt that this information would have been given to Mr Platts.

8.3. Page 2 of the AVC booklet states that a member can start paying AVCs on one month’s notice.

8.4. In addition to the advice on time limits for varying AVCs given to individual members who contact NGC, members are reminded through regular newsletters.  Newsletters dated December 1997 and December 1998/January 1999 referred to specific deadlines (end of February) within which applications to vary the amount of AVCs payable in order to take advantage of the tax allowance for the year had to be submitted.

CONCLUSIONS

9. The first part of Mr Platts’s complaint is that the June 1997 letter from NGC had failed to inform him that he could have made AVCs based on his total remuneration and not just on his pensionable salary.  There is no dispute that the maximum contribution (both ordinary contributions and AVCs to a pension scheme) a member can pay is calculated on total remuneration.  

10. NGC claimed that based on Mr Platts’ circumstances at the time, ie he had just commenced employment, the statement that he could pay a maximum of 8.56% of pensionable salary was arithmetically correct.  NGC also pointed out that the AVC booklet which he had received on joining stated that the maximum contributions he could pay are based on total remuneration.  Mr Platts argued that NGC knew that shortly after joining he would be expected to undertake substantial overtime duties.  He also pointed out that the AVC booklet was printed in 1994 and was therefore three years out of date.

11. Strictly the reference in the June 1997 letter, sent shortly after Mr Platts had joined NGC and informing him this the maximum AVC he could pay was a percentage of his pensionable salary, rather than of his gross remuneration was incorrect.   Mr Platts had, however, received a copy of the AVC booklet, prior to receiving the June 1997 letter, which did inform him that his maximum contributions, including his AVCs, could not exceed 15% of his gross remuneration.  I accept that the AVC booklet was printed about three years prior to the date Mr Platts received it.  However, the content of this booklet was current to Mr Platts’ circumstances.  Mr Platts could have queried this anomaly between the booklet and the June 1997 letter, but did not.  In addition, the newsletters dated December 1997 and September 1998 should have drawn his attention to making use of his full tax allowance.  Mr Platts has not denied receiving these newsletters.  

12. Therefore, I find that NGC had provided Mr Platts with the necessary information to show that the maximum AVC under the Scheme is based on gross remuneration.  If Mr Platts was not aware prior to 1999 that his maximum AVCs could be based on his gross remuneration, then this was not from the lack of information that had been provided to him.  Consequently, I do not uphold this part of his complaint against NGC.

13. With regard to the second part of Mr Platts’ complaint, there is nothing in the AVC booklet about the time limit within which any variation to AVC payments had to be notified to NGC.  As the June 1997 letter was purely providing him with information about the maximum he could pay in AVCs, I do not accept that it was unreasonable not to inform him of the time limit to vary AVCs in this document.  However, the newsletters he received in 1997 and 1998 had specified deadlines within which applications to vary AVCs could be made.  There is no evidence to show that Mr Platts wished to vary, or had made any requests to vary, his AVCs.  Mr Platts was already paying a percentage of his salary as AVCs, which he thought was the maximum he could pay, therefore there would be no reason for him to vary this.  I therefore do not uphold this part of his complaint against NGC.

DAVID LAVERICK

Pensions Ombudsman

2 July 2002
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