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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr G Rawsthorne

Scheme
:
BASF UK Group Pension Scheme

Respondent
:
Sedgwick Financial Services Limited (now known as Sedgwick Independent Financial Consultants Limited) (Sedgwicks)

THE COMPLAINT (dated 7 September 2001)

1. Mr Rawsthorne complains of maladministration on the part of Sedgwicks in that:

1.1. Sedgwicks were negligent in failing to advise him that he could have had a significantly higher pension by transferring to the defined contribution section of the Scheme.

1.2. He received a negligent and misleading statements, headed “62 AVC SCHEME STATEMENT OF INTENDED BENEFITS” from Sedgwicks which excluded the deductions in respect of the State Pension offset and early retirement reduction from the calculations.

Mr Rawsthorne claims that he has suffered injustice as a consequence of the above alleged maladministration.

EXPLANATORY BOOKLETS FOR THE SCHEME & THE 62 AVC SCHEME

2. Section G of the explanatory booklet for the Scheme, dated January 1994, states:

“If you retire before Normal Pension Age you may, with your company’s agreement, be able to receive a pension payable immediately. This option is possible once you have reached age 50.

Your pension on early retirement is based on your completed Pensionable Service and Final Pensionable Salary as described in Section E. However, because the pension is being paid earlier, and therefore for longer, it is reduced 5% for each year that you retire before your Normal Pension Age.

…

Page 12 shows an example of how the pension and cash would be worked out for the Scheme member illustrated in the previous section, assuming that the member had retired at age 62 having completed 25 years’ Pensionable Service.

Example
· Period between actual retirement and Normal Pension Age

= 65 – 62 = 3 years

· Reduction for early retirement

= 3 x 5% = 15%

· Early retirement pension 

= £5,552 a year less 15%

= £5,552 a year - £833

= £4,719 a year”

3. Section 4 to the 62 AVC Scheme explanatory booklet is headed “TARGET PENSION AT RETIREMENT AT AGE 62”. Sub-section 4.2 states:

“To see what the 62 AVC Scheme aims to provide, it is first necessary to consider what the Main Scheme provides on early retirement at age 62. Your Main Scheme pension is calculated using the following formula:

(a) 2% x first £7,500 of Final Pensionable Salary x Pensionable Service

PLUS

1.5% x Final Pensionable Salary over £7,500 x Pensionable Service


LESS

(b) 2.5% x Basic State Pension x Pensionable Service.

…

Component (a) of your pension is usually called your “Scale Pension”, and component (b) is called your “State Pension Offset”.

If you retire early at age 62 and your pension is paid immediately rather than at age 65, your accrued pension is reduced to take account of the longer period that your pension would be payable. The reduction for payment three years early (from age 62) is currently 15% - this means that if at age 62 your accrued pension, due from age 65, were £1,000 per annum, you would receive £850 per annum if it commenced at age 62.”

4. Subsection 4.3 to the 62 AVC Scheme booklet headed “What the 62 AVC Scheme aims to provide” states:

“The aim of the 62 AVC Scheme is to increase the Main Scheme pension from age 62 by:

· adding back the reduction for early payment applied to the accrued Main Scheme pension, and

· providing a temporary allowance, equal to the State Pension Offset, payable from age 62 until age 65 when the State pension begins.”

MATERIAL FACTS

5. Mr Rawsthorne was a member of the Scheme, a defined benefit arrangement, until his early retirement on 30 June 1999 at the age of 60. In 1998 a defined contribution section was introduced within the Scheme. Sedgwicks were appointed to advise members of the Scheme on whether to remain in the defined benefit section or join the new defined contribution section.

6. Sedgwicks have provided a copy of a questionnaire (the Questionnaire) completed by Mr Rawsthorne in preparation for the pensions counselling session with their consultant, Mrs S H Simpson. The Questionnaire was signed and dated 21 January 1998 by Mr Rawsthorne. In the Questionnaire Mr Rawsthorne was asked to indicate his preferred level of pension fund risk and was given four possibilities to choose from. He ticked the box which stated “Cannot accept ANY investment risk to your pension”. The other three possibilities were

· “Prepared to accept no more than a minimal level of risk”;

· “Accept that Defined Contribution (D.C.) funds can fluctuate in value, so accept some element of risk”; and

· “Want to take full advantage of the range of D.C.  funds on offer including those of higher risks, in the hope of higher rewards”.

7. On 30 January 1998 Mrs Simpson wrote to Mr Rawsthorne recommending that based on the Questionnaire, the results of the “Comparison of Benefits” (the Comparison) which was enclosed and their discussion, he remain in the defined benefit section of the Scheme. The Comparison dated 30 January 1998 compared the benefits under the two sections, on the basis of withdrawal or retirement at age 62, in the form of bar charts. The Comparison for Mr Rawsthorne showed a transfer date of 6 April 1998 and a transfer value of £211,153, which was calculated as at 1 December 1997. Mrs Simpson added that whilst there could be no guarantees as to the relative value and level of benefits in either section, the reasons for her recommendation were:

· He had indicated that he would not accept any risk to his pension and therefore the security of the defined benefit section was the right choice for him.

· If he did not leave the company when he had planned it would be easier to predict the future benefits under the defined benefit section than under the defined contribution section.

· His pension would grow in line with his salary in the future.

Mrs Simpson pointed out to Mr Rawsthorne the following disadvantages of the defined benefit section compared with the defined contribution section:

· The benefit structure would be less flexible.

· If he died in service the death benefits were lower.

· If investment returns were higher than projected in the future, or if his salary grew at a lower rate than anticipated, he would potentially achieve higher benefits by transferring.

· There was no “matching” of contribution facility.

8. In January 1997 and April 1998  statements of Intended Benefits under the 62 AVC Scheme were produced. The Statement for 1998 read:

“I enclose a statement of your benefits from the main scheme, which illustrates your prospective retirement pension on your normal retirement date at 65. As a member of the 62 AVC Scheme, your retirement age is 62 and this supplementary statement illustrates your prospective target pension, based on current pensionable salary, from that age.

1)
MAIN SCHEME
£pa


a) Early retirement pension at age 62
14507.65


(see section G of explanatory booklet)

2) 62 AVC SCHEME

(see page 9, Section 4.3, of 62 Scheme

explanatory booklet)

a) Additional pension for life
 1681.15

b) Temporary allowance – payable from age 62-65
 2814.07


 _______

c) Total expected BASF pension payable from 
19002.87

age 62-65


________

d) Total expected BASF pension payable from age 65
16188.80


________

DEATH BEFORE RETIREMENT

On death before retirement, your own 62 AVC scheme contributions, with interest, would be payable, in addition to your main scheme benefits.

DEATH AFTER RETIREMENT

A widow’s pension of 50% of your pension in d) above would be payable. This includes your main scheme benefits.

A lump sum, equivalent to the unpaid instalments of the temporary allowance in b) above, would also be payable.

It should be noted that benefits payable under the 62 AVC Scheme will depend on the accumulation of the contributions paid by you and the company. The illustrated benefits are therefore not guaranteed or promised.”

9. Mr Rawsthorne retired early on 30 June 1999. His was 60 years 5 months at the time.  He says he took a tax free cash sum of £44,918.13, and started to receive a pension of £16,673.24 per annum from the Scheme when he retired. He was provided with a statement of his early retirement benefits. An extract of this statement reads:

“Option 1 : All pension
Main scheme scale pension
£18909.16

LESS state pension offset
£(2789.32)

Main scheme accrued pension 
£16119.84

LESS reduction for early retirement
£(2673.14)


-------------
Total early retirement pension 
£13446.70

PLUS ordinary AVC pension (£27791.69/11.67)
£ 2381.46

PLUS employee 62 AV[sic] pension (£13180.77/11.67)
£ 1129.46

PLUS employer 62 AVCpension [sic] (£13180.77/11.67)
£ 1129.46

PLUS extra pension provided by company enhancement 

(£35400.00/11.67)
£ 3033.42


-------------

Total lifetime pension 
£21120.50

PLUS temporary pension payable to age 65 y

funded by AVCs
£ 2789.32


-------------
Total pension payable from age 60 y 5 m to 65 y 
£23909.82

Spouse’s pension 
£10560.25

Option 2 : Maximum cash with residual pension

Maximum cash
£44918.13


--------------

Residual pension:

Early retirement pension
£13446.70

LESS pension exchanged for cash

(£44918.13/10.10)
£(4447.34)

PLUS ordinary AVC pension (£27791.69/11.67)
£ 2381.46

PLUS employee 62 AV pension (£13180.77/11.67)
£ 1129.46

PLUS employer 62 AVC pension (£13180.77/11.67)
£ 1129.46

PLUS extra pension provided by company enhancement

(£35400.00/11.67)
£ 3033.42


------------

Total lifetime pension
£16673.16

PLUS temporary pension payable to age 65 y

funded by AVCs
£ 2789.32


------------

Total pension payable from age 60y 5m to age 65 y
£19462.48

Spouse’s pension
£10560.25”

10. Mr Rawsthorne says:

10.1. Referring to the 1998 Statement set out in paragraph 8, he was initially happy with the pension for life of £16,188.80 (i.e.  £14,507.65 + £1,681.15) payable from age 62 knowing that salary increases in the future would make the figure higher. On this basis he made what seemed to be a safe and sensible choice, to remain in the defined benefit section of the Scheme, and filled in the Questionnaire.

10.2. Sedgwicks had not included on the Statements the State Pension offset of £2,500 and a further deduction of £2,500 for retirement at 62, i.e.  5% for each year from age 62 to age 65.

10.3. He could not have been expected to read the explanatory booklets referred to in the Statements and made the deductions himself in order to obtain accurate figures. He would have expected Mrs Simpson to have read the booklets and be fully briefed, in order to point out the pros and cons of each section of the Scheme.

10.4. He calculated that if he had transferred his benefits to the defined contribution section of the Scheme, the value would be £250,000 assuming a growth rate of 6%, and £292,766 assuming a growth rate of 17.9% (which was the investment return shown in the annual report for the Scheme).

10.5. Sedgwicks had the professional responsibility to advise employees which section of the Scheme was most likely to give the highest returns.

10.6. At no point in his discussions with Mrs Simpson or in her letter of 30 January 1998 did she discuss or bring to his attention

10.6..1. that at retirement there would be a deduction for the State Pension Offset;

10.6..2. that the longer the service the higher the State Pension Offset;

10.6..3. that the State Pension Offset and three years service deduction were excluded from the figures on the Statements; and

10.6..4. that after the age of 65 the Guaranteed Minimum Pension is increased by the State and not the Scheme.

11. Mr Rawsthorne has provided a quotation of the annuity that could have been secured for him when he was aged 60 years 6 months, based on a purchase price of £250,000. The quotation, which is from Canada Life, shows that an annuity of £15,019.80 per annum, which includes a spouse’s pension of 50% in the event of death and post-retirement increases of 1.5% per annum compound, could be secured. The quotation states that the annuity would be paid by monthly instalments in arrears and the first payment would be made on 13 July 2002. Mr Rawsthorne also provided a covering letter from the independent financial adviser, Annuity Direct, involved in providing the quotation stating that the quotation is based upon the annuity rate available in 1999, and that Canada Life was unable to amend the quotation issue date and annuity first payment date to reflect this.

12. Mr Rawsthorne claims that he has suffered total financial loss of £56,406, which is made up of an amount of £46,406, the value of the difference between the annuity that could have been secured based on a transfer value of £290,000 and the pension he is currently receiving, and £10,000 for the distress and disappointment he has suffered.

13. The business for Sedgwicks was transferred to William M Mercer (Mercers). Mercers on behalf of Sedgwicks  have stated:

13.1. Mr Rawsthorne had indicated in the Questionnaire that he would not accept any element of risk. The risks attendant with the defined contribution section of the Scheme would have meant that such an arrangement would not have been appropriate for him.

13.2. Even if Mr Rawsthorne had considered switching to the defined contribution section of the Scheme, it was not accepted that Mrs Simpson was negligent in failing to explain the effects of the early retirement reduction and the State Scheme pension offset.

13.3. The Statements clearly stated that his normal retirement age was 65, and an early retirement figure at age 62 was shown accompanied with the instruction “see section G of the explanatory booklet”. The explanatory booklet showed a worked example for a member retiring at 62 where an early retirement reduction is made.

13.4. Mr Rawsthorne is under the misapprehension that he has, in some way, been financially disadvantaged by the State Scheme pension offset and that its effects would not have been felt had he switched to the defined contribution section of the Scheme. The transfer value of £211,153 quoted in the Comparison reflected the value of his accrued benefits as set out in the rules of the Scheme. Had the State Scheme pension offset not applied, his transfer value would have increased. Therefore, irrespective of the section chosen by Mr Rawsthorne, the State Scheme pension offset would have applied equally.

14. Mercers have provided a breakdown of the calculation of the figure of £14,507.65 as shown in the Statement This shows deductions made both in respect of the early retirement reduction and the State Scheme pension offset. There is nothing to show that this figure has been incorrectly calculated.

JURISDICTION

15. Mercers have stated that Sedgwicks’ role in relation to the Scheme is not as an “administrator”, but as an independent financial advisor. Mercers therefore claim that the Pensions Ombudsman has no jurisdiction to investigate any complaint against Sedgwicks.

16. Bearing in mind that my investigation does not lead me to be critical of Sedgwicks, I doubt whether I need to determine the dispute about jurisdiction.  Because an allegation was made against Sedgwicks I have, in accordance with section 149(1)(b) of the Pension Schemes Act 1993, given them the opportunity to comment.  I have taken account of those comments.

CONCLUSIONS

17. The first part of Mr Rawsthorne’s complaint is that Mrs Simpson had failed to advise him that he would have been able to purchase a higher pension if he transferred his benefits to the defined contribution section of the Scheme.  Mr Rawsthorne claims that if he had transferred to the defined contribution section of the Scheme in 1998, and transferred the value of his Scheme benefits, the fund value would have bought a higher pension at age 60 then to the pension he is now receiving.

18. Mr Rawsthorne has provided a quotation to substantiate his claim that the pension which might have been secured by the value of his fund if he had transferred to the defined contribution section, is greater than the pension he is receiving.  It is questionable whether the basis of the benefits in the quotation provided by Mr Rawsthorne is on a ‘like for like’ basis when compared with the benefits from the Scheme. However, I do not need to consider this as Mrs Simpson could not have known that Mr Rawsthorne would have retired early. Even if she had known, she would not have been able to advise him in 1998 of the level of pension he would have received a year later as this would have meant that she would have had to know the rate of investment return on the assets of the Scheme and annuity rates for the following year. Unlike Mr Rawsthorne, Mrs Simpson did not have the benefit of hindsight.

19. For the following reasons I do not uphold Mr Rawsthorne’s criticism of Sedgwicks:

19.1. The advice given by Mrs Simpson in 1998 was based on Mr Rawsthorne retiring at age 62 and not retiring early at age 60. At the time Mrs Simpson could not have known that Mr Rawsthorne would retire early a year later.

19.2. Mrs Simpson’s advice was based on Mr Rawsthorne’s response to the Questionnaire. There is nothing to show that this advice was unreasonable based on Mr Rawsthorne’s age and his response that he could not accept any investment risks. Incidentally, I note that the questionnaire preceded the 1998 Statement referred to in paragraph 8. Mr Rawsthorne could not have had the 1998 Statement in mind when he completed the questionnaire. 

19.3. Mrs Simpson had clearly informed Mr Rawsthorne that there was no guarantee as to the relative value and level of benefits in either section of the Scheme (see paragraph 6).

20. The next part of Mr Rawsthorne’s complaint is that the Statements were misleading in that it excluded deductions in respect the State Scheme pension offset and the early retirement reduction. The figures queried by Mr Rawsthorne are those appearing on the 1998 Statement. Mercers have provided a breakdown of the figure of £14,507.65 shown in the 1998 Statement and I am satisfied that this takes account of the State Scheme pension offset and the early retirement reduction. I therefore do not accept that the 1998 Statement was misleading.

21. In addition it was not necessary for Mrs Simpson to have drawn Mr Rawsthorne’s attention to the deductions of the State Scheme pension and early retirement reduction. The Statements clearly referred to section G of the explanatory booklet for the Scheme and to page 9 of the 62 AVC Scheme booklet, where these deductions were explained.

22. Mr Rawsthorne claims that Mrs Simpson should have pointed out the advantages and disadvantages of each section of the Scheme. Mrs Simpson had, in her letter in January 1998, pointed out to Mr Rawsthorne the disadvantages of the defined benefit compared with the defined contribution section of the Scheme (see paragraph 6).

23. Mr Rawsthorne states that the 1998 Statement showed that he would receive a pension for life of £16,188.80 per annum from age 62 and he was initially happy with this figure, knowing that salary increases in the future would make the figure higher. However, Mr Rawsthorne retired just over a year after he had received the 1998 Statement and therefore salary increases would have had little effect on this pension. In addition, the pension figure of £16,188.80 was the pension before commutation for a tax free cash sum. The pension Mr Rawsthorne started to receive from age 60 and which would be paid for life is £16,673.24 per annum, but he had also taken a tax free cash sum of £44,918.13. Excluding the pension in respect of his own AVCs (£2,381.46) and the enhanced pension (£3,033.42), which would not have been included in the Statement, the remaining pension amounts to £11,258.36 per annum. Allowing for the fact that he retired at age 60 instead of 62 and had also taken a tax free cash sum, in my view, a reduction in his pension of £4930.44 (£16,188.80 - £11,258.36) was not unreasonable.

24. For the reasons given in paragraphs 20 to 23 above, I do not uphold this part of the complaint.
DAVID LAVERICK

Pensions Ombudsman

11 October 2002
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