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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs BC Blewett

Scheme
:
Local Government Pension Scheme (LGPS)

Administrator
:
East Riding of Yorkshire Council (East Riding)

THE COMPLAINT (dated 4 June 2001)

1. Mrs Blewett has complained of injustice as a consequence of maladministration on the part of East Riding in that her husband was incorrectly informed that she would receive a widow’s pension on his death and that this error was repeated when she informed them of her husband’s death.

The Local Government Pension Scheme Regulations 1995 (as amended) (SI 1995/1019)

2. Regulation F6 provides,

“Post retirement marriages

(1) Where a widow was not her husband’s wife at some time while he was in local government employment after 31st March 1972 and before the date on which he became entitled to a retirement pension –

(a) the long-term pension under regulation F3,

(b) the short-term pension under regulation F4, and

(c) the long-term pension under regulation F5,

shall be calculated in accordance with paragraph (2).

(2) Where paragraph (1) applies the references in regulations F3(2), F4(2) and F5(2) to the retirement pension are to be construed as references to the part of the pension which is attributable to the period of his membership in contracted-out employment after 5th April 1978.”

3. Part G of the Regulations covers Children’s Pensions.  Regulation G1 provides,

“For the purposes of these regulations “child” means a person who-

(a) has not attained the age of 17 years,

(b) has attained that age and has since been-

(i) receiving full-time education, or

(ii) undergoing a full-time course of training of not less than 2 years’ duration for a trade, profession or vocation,

either continuously or continuously with the exception of a period which the appropriate administering authority have at their discretion decided to disregard (on being satisfied that his education or training ought not to be regarded as completed), or

(c) has attained that age and is incapacitated by reason of ill-health or infirmity of mind or body which arose either-

(i) before he attained that age, or

(ii) while receiving such full-time education or training, or

(iii) during a period which the authority have decided to disregard under paragraph (b).”

4. Regulation G2 provides,

“Meaning of “eligible child”

(1) For the purposes of these regulations a child is an eligible child of a deceased person who was in a local government employment when he died and was then a member or a former member, if he is-

(a) the deceased’s legitimate or adopted child,

(b) the deceased’s step-child or illegitimate child,

(c) an adopted child of a person who has been married to the deceased, or

(d) a child accepted by the deceased as a member of the family,

and, in the case of a child within paragraphs (b), (c) or (d), is wholly or mainly dependent on the deceased at the time of his death.

(2) For the purposes of these regulations a child is an eligible child of a person who has died after becoming entitled to a retirement pension if-

(a) he is a legitimate child of a marriage of the deceased which took place before the date on which he became entitled to the pension, and was born before the first anniversary of that date, or

(b) he is a child adopted by the deceased before he became entitled to the pension, or

(c) he is a child who was wholly or mainly dependent on the deceased both before he became entitled to the retirement pension and at the time of his death and is-

(i) the deceased’s step-child or illegitimate child,

(ii) an adopted child of a person who married the deceased before he became entitled to the pension, or

(iii) a child accepted by the deceased as a member of the family.”

Scheme Booklet

5. The 1986 Scheme Booklet states,

“ii) Widow’s Pension

If a married male pensioner dies leaving a widow whom he married before he retired she becomes entitled to a widow’s pension until her death or re-marriage.  It is worked out like this:-

When payable
Amount of widow’s pension

During the first 3 months following date of death of pensioner
Equal to the pension which the pensioner would have received if he had continued to live for 3 months

After first 3 months following death of pensioner
Equal to one half of the pension which the pensioner would have received if he had continued living

And if he retired after 5.4.78, and then married after his retirement, his widow will be entitled to a pension equivalent to what she would have got under the new State Pension Scheme.”

Background

6. Mr Blewett was a member of the LGPS until his retirement on 21 April 1987.  At the time of his retirement he was married but was divorced shortly thereafter.  He married Mrs Blewett on 15 February 1997 and wrote to East Riding on 21 March 1997 informing them of this fact.  According to East Riding an acknowledgement card was issued on 2 April 1997 but no letter explaining the position of a widow in a post retirement marriage.  East Riding have expressed the view that it was felt at the time that this had been adequately covered in the Scheme booklet.

7. According to Mrs Blewett, Mr Blewett rang East Riding in August 2000 to ask what widow’s pension would be payable in the event of his death.  Mrs Blewett says that her husband was told that his widow would receive the full pension for six months and 50% thereafter.  East Riding have explained that they have no record of the telephone conversation.  However, they accept that Mr Blewett was advised as described above.  East Riding say that the answer was given ‘off the cuff’ without the person making further enquiries regarding Mr Blewett’s particular circumstances.

8. Mr Blewett died on 19 October 2000 and Mrs Blewett telephoned East Riding on 23 October to inform them.  According to Mrs Blewett, she was given the same information regarding the amount of widow’s pension.  East Riding say that they wrote to Mrs Blewett on the same day asking her to complete an application form and provide copies of the death and marriage certificates.  East Riding have accepted that the telephone conversation took place as Mrs Blewett says and that an answer was given without first checking Mr Blewett’s file to see that theirs was a post- retirement marriage.

9. East Riding wrote to Mrs Blewett on 17 November 2000 enclosing a statement of the benefits payable.  This stated that a Short Term Pension of £205.58 per month was payable from 20 October 2000 to 19 January 2001.  The statement then went on to say that a Long Term Pension of £1,233.43 per annum would be payable from 20 January 2001.  The statement also said that an amount of £412 was due to Mr Blewett’s estate for the period 1 October 2000 to 19 October 2000.  Mrs Blewett was also told that there might be a pension for her daughter, which would be based on all of her late husband’s service.

10. Mrs Blewett made a complaint via the Internal Dispute Resolution (IDR) procedure.  Mrs Blewett received a stage two determination dated 5 February 2001 from the Local Referee.  This determination confirmed that Regulation F6 applied and that East Riding could only make those payments which it had power to do so under the Regulations.  However, the Local Referee said that he was satisfied that there had been gross maladministration on the part of East Riding but that he had no power to order payment of compensation.  He said he was convinced that Mrs Blewett had suffered a financial loss as a result of the maladministration.

11. Mrs Blewett appealed to the Secretary of State who found that the Regulations had been applied correctly but that there was maladministration on the part of East Riding in providing incorrect information.  The Secretary of State concluded that it was unclear whether Mrs Blewett had suffered any financial loss or to what extent although she had stated that she had lost out on income support for four weeks.  Mrs Blewett has explained that she had been told by the Benefits Agency that she would have been eligible for Income Support for the period before her other income started but that it could not be claimed in retrospect.  Mrs Blewett does not, however, have any documentary support for this because the information was given to her orally.  Mrs Blewett was not eligible for Income Support once her widow’s pension had begun to be paid.  Mrs Blewett has also stated that, had he been aware of the correct widow’s pension, her husband would have taken steps to have his son sign a document agreeing to the repayment of a loan of £9,000, which he had made to his son.  She has tried without success to obtain repayment of that loan.  

12. East Riding wrote to Mrs Blewett again on 13 December 2001 to say that her daughter was not eligible for a pension.  East Riding explained that they had paid Mrs Blewett the Short Term pension for six months when they should only have paid it for three months.  They apologised for the error.  East Riding have since confirmed to my investigator that they will not be pursuing the overpayment.

CONCLUSIONS

13. East Riding have accepted that both Mr and Mrs Blewett were given incorrect information over the telephone about the amount of widow’s pension payable.  I accept that staff would usually be dealing with queries from those who had married before retirement and therefore it would be very easy for the incorrect information to be given if the particular circumstances of a case were not checked.  I therefore find that the balance of probability is that Mr and Mrs Blewett were misinformed as to the amount of widow’s pension payable.  Additionally, there is no doubt that Mrs Blewett was incorrectly informed that her daughter might be eligible for a pension.  In these circumstances, I find that there has been maladministration on the part of East Riding.

14. Mrs Blewett has not suffered a direct financial loss as far as the pension is concerned because she is now receiving the pension she is entitled to under the Regulations.  

15. I have noted that she believes her husband would have taken steps, had he known that she was not going to be as well provided for as East Riding had indicated, to make it easier to obtain repayment of a loan which had been made to his son in Australia.  Whether such a better position would have been achieved is somewhat speculative and, even if the son had received and acted upon a request from his father, Mrs Blewett may, as now, be faced with the need to take action in Australia to enforce such an agreement.  I am not satisfied that Mrs Blewett is really in a different position than would have occurred had it not been for the maladministration.  

16. With regard to Mrs Blewett’s claim for Income Support for the period between her husband’s death and East Riding informing her of the correct amount of widow’s pension, I accept that, had either Mr or Mrs Blewett been given the correct information initially, she might have made her application sooner.  Any loss of benefit could therefore be directly attributed to East Riding’s maladministration but, without supporting evidence of Mrs Blewett’s eligibility for Income Support, I am unable to determine the extent of any possible loss.  I am mindful, however, that Mrs Blewett received her Short Term Pension for an additional three months and that East Riding will not be seeking to recover the overpayment.  It is likely that this additional sum is at least equal to if not greater than any Income Support which Mrs Blewett failed to claim.  I do, however, find that Mrs Blewett suffered distress on learning that the advice previously given was unsound.  That distress was a consequence of the maladministration, which to that extent can be seen as having caused injustice.  

DIRECTIONS

17. I direct that within 28 days of this determination East Riding shall pay Mrs Blewett £250 as redress for the distress and inconvenience caused by the maladministration.
DAVID LAVERICK

Pensions Ombudsman

24 May 2002
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