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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr Legg

Scheme
:
Teachers' Pension Scheme

Manager 
:
Department for Education and Employment (DfEE)

THE COMPLAINT (dated 18 May 2001)

1. Mr Legg complains of maladministration on the part of the DfEE (now the Department for Education and Skills) in that the DfEE concluded that Mr Legg’s election to buy past added years had not been made in good faith.  Mr Legg says that as a result of maladministration he has suffered injustice, in particular financial loss.

MATERIAL FACTS

2. Mr Legg was a teacher and is now a pensioner member of the Scheme, having retired on the grounds of ill health in 2000.  

3. In March 1998 Mr Legg applied to buy past added years.  On the application form he completed on 14 March 1998 he elected to buy in extra years amounting to six years and 107 days.  At part 4 of the form he made a “Method A” election whereby he opted to purchase those added years over a period of 14 years, taking his to age 60 years.  Part 4 of the form contained the following declaration:

“As far as I know, there is no reason why my present state of health should prevent me from completing the contract for buying extra years under Method A.” 

4. Mr Legg signed the form declaring that, as far as he knew, the information given in the form was true.

5. A Scheme booklet was available to members dealing with buying past added years.  Page 11 of the February 1998 edition of the booklet (current at the time Mr Legg made his application) referred to the health declaration and stated:

“Any election you make contains a declaration of good health.  If:

- you retire on ill-health pension because you have a serious illness; and

- we discover that you did not declare this when you made the election

you will be required to pay the full amount of outstanding contributions in respect of the date of your retirement to the end of the election period, or you may take a ‘paid up credit’.

This means that we will credit you with the number of extra years you paid for before you left.  We will also give you the chance to make the rest of the extra payments in a lump sum so that all your extra years can count towards your retirement benefits.  If you decide to do this you must write to us within three months of leaving service.”

6. Page 13 under the heading “The effect on election on retirement due to ill-health” included the following:

“Subject to your health declaration being made in good faith, we will excuse any payment you have not made up to age 60 and will let you have the corresponding number of extra years.” 

7. An earlier edition of the booklet, dated June 1997, said the following:

“Health declaration on elections

Any election you make contains a declaration of good health.  If within a year of signing the election:

-
you retire on ill-health pension because you have a serious illness; and

-
we discover that you did not declare this when you made the election

we may cancel you election and return your contributions to you.”

8. Under the heading “What happens to my election if I retire because of ill-health?” the following appeared:

“We will excuse any payments you have not made up to age 60 and will let you have the corresponding number of extra years.  If you would have made payments for the period after age 60, you can use your retirement lump sum to pay for this.  Then the full number of extra years you elected to buy could count towards your benefits.  If your retirement lump sum is less than the amount you owe for extra years, you can pay us the difference.” 

9. During the summer of 1998 Mr Legg experienced depression, from which he had previously suffered.  In 1998 he undertook counselling and was prescribed medication.  There was initially some improvement but it was not sustained and Mr Legg took sick leave the following year, in November 1999.  He subsequently applied for early retirement on the grounds of ill health.  His application was granted in July 2000 and payment of his pension commenced with effect from 1 September 2000.  

10. On 29 August 2000 Teachers’ Pensions wrote to Mr Legg regarding his election to purchase added years.  The letter informed Mr Legg that as his retirement on medical grounds had been within two years of his Method A election to purchase added years, the matter had been referred to the Scheme’s medical adviser who, in Mr Legg’s case, had concluded that his election had not been made in good faith.  In consequence, Mr Legg’s payments up to age 60 years could not be excused and he had been credited only for the amount of service actually purchased up to 31 August 2000 being 229 days.  

11. Mr Legg responded by letter dated 1 September 2000.  He denied that he had made his election dishonestly or that he had not intended to make the additional payments.  He said that at the time he made his election he believed that he would continue as a teacher until at least age 60 years.  He said that at the time he had believed the episodes of depression were unrelated,  only the first had occurred whilst he had been teaching and, although he had been given medication, he had not taken time off work.   He said that at the time he could not have foreseen the course events would take in 1999.  He felt he had dealt with his brother’s death in 1996 and that with counselling he was coping and had not taken time off work.  

12. Teacher’s Pensions replied on 21 September 2000 and referred to Regulation C4 and paragraph 8 of Schedule 4 of the Teachers’ Pensions Regulations 1997 (the 1997 Regulations).  Regulation C4(7)(d) sets out the requirement, when a Method A election is made, for a health declaration and states:

“An election … must be made by giving written notice to the Secretary of State, which-

… (d) where payment is to be made by Method A, is to contain a declaration that the person has no reason to believe that his health may prevent him from continuing in pensionable employment until payment has been completed.”

Paragraph 8 (5) of Schedule 4 provides

“Sub paragraph (4) [which in effect excuses the payment of the payments due for the remainder up to age 60 years of the added years contribution period] does not apply in a case where the declaration required by regulation C4(7)(d) was not made in good faith.”

13. Mr Legg consulted the Pensions Advisory Service (OPAS) and on their advice obtained a letter from his GP, Dr Mogan, which was submitted in support of a further appeal.  However, that appeal was also unsuccessful and so Mr Legg referred the matter to my office.  

14. Mr Legg says that in March 1998, when he made his election, he had no reason to suppose that he would not continue as a teacher or that he would be unable to continue to make the necessary monthly payments.  He says that no explanation of the expression “not made in good faith” contained in the letter dated 29 August 2000 was given to him and he took it to mean that he had intended to deceive which he considers is tantamount to an accusation of fraud on his part.  He feels that he has done nothing wrong.  At the time he signed the form he was not ill and he made his declaration in good faith.  In 1998 it had been ten years since the last of the two occasions when Mr Legg had suffered from a depressive illness and had taken time off from work.  He had suffered from depression in 1996 and 1998 following the deaths of his brother and mother.  He had undergone counselling but had not had taken time off work and, at the time he completed the declaration, had believed that these periods of depression were isolated and in response to specific events.  

15. Mr Legg refers to the inclusion in the declaration of the words “As far as I know” which he says have been ignored.  He says that Teachers’ Pensions seem to have expected him to have anticipated the breakdown in his health.  He criticises the form for not requiring more detailed information as to health and he points out that, unlike, for example, life assurance proposal forms, aside from the declaration, no further medical details or history were required.  Mr Legg refers to Dr Mogan’s letter dated 22 January 2001 in which Dr Mogan expresses the view that for Mr Legg to have made the declaration he did in March 1998 was “entirely reasonable” before going on to say “in no way could [Mr Legg] have realised that some eighteen months later he would need to retire”.  

16. The DfEE’s position is set out in correspondence between it and OPAS and in earlier correspondence from Teachers’ Pensions.  In a letter dated 21 September 2001 Teachers’ Pensions explained that it was its practise to look at all Method A elections which had been made within 2 years’ of a teacher’s retirement.  Reference was made to Regulations C4 and paragraph 8 of Schedule 4 of the 1997 Regulations.  In its letter dated 16 February 2001 the DfEE said that as Mr Legg’s breakdown in health had occurred within a short period of completing the health declaration, the matter had been referred to the Scheme’s medical adviser, Dr Wales, who had earlier dealt with and recommended approval of Mr Legg’s application for early retirement on the grounds of permanent (mental) ill health.  Dr Wales describes Mr Legg as having “a long history of recurrent depression which began in 1977” and refers to Mr Legg’s GP’s comment that Mr Legg’s depression has been “recurrent since 1977 but requiring more prolonged and intensive treatment”.  Dr Wales also refers to a report from Mr Legg’s psychiatrist, Dr Birkett, stating that Mr Legg’s depression is “recurrent and endogenous (coming in cycles with no apparent triggering external cause)” and referring to episodes in 1977, 1987, 1988, 1996, 1997 and 1998.  (Mr Legg has pointed out that after his first period of depressive illness in 1977, it was not until 1988/1989 (not 1987/1988) that his illness recurred.) Dr Wales concluded:

“…the evidence is that Mr Legg had substantial problems with depression requiring treatment before 14 March 1998.  In my view, the presence of such an illness should have been explained on any form asking for a declaration of health at that time.”

17. In its letter dated 6 April 2001, the DfEE said that, in recommending that Mr Legg was permanently incapacitated (from teaching) the medical evidence taken into account was a report dated 10 May 2000 from Dr Mogan and a report from Dr Birkett, dated 26 May 2000.  Dr Mogan had said in his report:

“[Mr Legg’s] depression has been quite severe and has been requiring medication since November 1998.  He is really unable to cope with work in a teaching environment and I feel he will really never be able to cope effectively in that role.  Returning to teaching will be detrimental to his health.”


In his report, Dr Birkett said:

“a.
Mr Legg suffers from a history of a recurrent, depressive illness….dating back originally to 1977.  The current episode has been going on now for eighteen months and it has not get completely resolved.  Furthermore I am not in a position to say when it will eventually, completely resolve.

b.
[Mr Legg] does need ongoing, out-patient follow-up I order to monitor his condition and review his medication.  He has fairly routine standard treatment for a recurrent, depressive illness and there is nothing outstanding that he still needs.  He still is also having ongoing counselling as well as out-patient follow-up.

c.
Given the fact that the current, prolonged episode has not yet completely resolved, there is still a marked risk of recurrence which would inevitably be aggravated by him returning to the rigours of the professional, working environment.  If his condition were to deteriorate in such a situation, his efficiency and effectiveness at work would deteriorate further and such a long term illness would also have serious implications for the children and running of the school.

Taking all these factors into account in my opinion a return to teaching would be detrimental to his mental health.”

18. The DfEE considered, taking into account the medical reports just mentioned and notwithstanding Dr Mogan’s later letter dated 22 January 2001, that “it was obvious Mr Legg, at the time he made the election, should have been aware that there was a significantly increased risk that his recurrent depressive illness could lead to incapacity before normal retirement age.” The DfEE also pointed out that Dr Mogan had noted in his report that it had gradually become more difficult to treat each episode and that such episodes were taking longer to resolve.  

CONCLUSIONS

19. This complaint centres upon Regulations C4(7)(d) and paragraph 8(5) of the 1997 Regulations.  Paragraph 8(5) of Schedule 4 deals with the situation where the declaration required by Regulation C4(7)(d) was not made “in good faith”.   Teachers’ Pensions consider that Mr Legg’s election was not made in good faith.  To determine Mr Legg’s complaint I have to review that decision.  I should say at the outset that I can understand why, when Mr Legg’s health deteriorated so soon after making his election, Teachers’ Pensions felt it appropriate to investigate the circumstances of the election.  I can also appreciate their concern upon discovering that the illness which led to Mr Legg’s early retirement on health grounds was one of which there was a history.  

20. The February 1998 edition of the Scheme booklet made clear that a member seeking to purchase added years would be required to make a health declaration and went on to deal with the consequences of retirement as a result of a “serious illness” which had not been declared at the time the election to purchase added years had been made.  However, no further information was given as to, for example, the disclosure of previous medical history.  Mr Legg has said that booklet given to him was the earlier, June 1997, edition.  That booklet said even less on the subject and indicated, from what was said about the health declaration, that it was only retirement on the grounds of ill-health within a year of signing the election that might result in the cancellation of the election and the return of contributions.  

21. The declaration signed by Mr Legg refers to there being no reason (as far as Mr Legg was aware) why his “present state of health should prevent him from completing the contract for buying extra years under Method A”.  Regulation C4(7)(d) refers to the person concerned having “no reason to believe that his health may prevent him from continuing in pensionable employment until payment has been completed.” I do not immediately see why the wording for the declaration actually signed could not have followed more closely that of Regulation C4(7)(d).  In the particular issue before me however I doubt whether Mr Legg would have demurred from signing a declaration in the form set out in the Regulation.

22. Mr Legg has stressed that, at the time he signed the declaration, he had no reason to believe that his previous mental health problems were significant or that he would not continue teaching.   As he has pointed out, at the time he signed the declaration, aside from depression attributed to the death of his brother and mother (which had not at the time resulted in time off work for Mr Legg), it had been over ten years since he had suffered depression requiring treatment.  I can also understand why Mr Legg viewed episodes of depression as unconnected, isolated and not a recurrence of any pre-existing illness.  I note in that context the view of Dr Mogan, (as set out in his letter dated 22 January 2001) that, Mr Legg, in March 1998, could not have foreseen that some eighteen months later he would need to retire early.  Further, I note that, having previously suffered from depression, Mr Legg had apparently made a full recovery and, therefore, in relation to the latest episodes of depression (possibly triggered by bereavement), he presumably would have had no reason to believe that the outcome would not be recovery as had been his previous experience.  

23. Having said that, I note from Dr Birkett’s report (dated 26 May 2000) that, after the death of his mother in January 1997, Mr Legg commenced counselling (centering on bereavement but also dealing with issues relating to self-esteem) in April 1998 until August 1998.  Mr Legg had signed the declaration of health on 14 March 1998 and it was therefore only a matter of weeks at most thereafter that he commenced counselling.

24. Whilst Mr Legg might not have been in fact fully fit at the time when he signed the declaration, there was, in my view, no reason why he ought to have considered that his present state of health might prevent him from completing the contract for the purchase of added years.  I consider that it was not implausible for Mr Legg to conclude that any current or previous health problems were not such so as to prevent him from completing the purchase of added years.

25. The suggestion that his declaration was not made in good faith is a serious one with serious consequences to Mr Legg.  The key question is whether Mr Legg, at the time he signed the declaration, genuinely believed that he would be able to complete the contract for purchase.  Against the background I have outlined, and taking into account the views of Mr Legg’s GP, Dr Mogan, I am satisfied that Mr Legg did hold that genuine belief.  It follows that I am unable to agree with Teachers’ Pensions that Mr Legg’s declaration was not made in good faith.  

26. The wording of Regulation C4(7)(d) is clear and simply refers to a declaration not having been made in good faith.  I have concluded that, contrary to the view taken by Teachers’ Pensions, Mr Legg’s declaration was made in good faith.  On that basis Mr Legg is entitled to be credited with the balance of his added years, even though he has not paid for them.

DIRECTIONS
27. I direct that Teachers’ Pensions within 28 days shall calculate and pay to Mr Legg the difference between the ill health benefits he has received and those that would have been paid to him on the basis that he had been credited with balance of the added years he elected to purchase.

28. I direct that Teachers’ Pensions within 28 days shall calculate and pay to Mr Legg interest on the amounts paid to him in accordance with the preceding paragraph, interest to be calculated on a daily basis from the date the payments ought to have been made to the date of payment at the base rate from the time being quoted by the reference banks.  

29. For the avoidance of doubt, I direct that henceforth Teachers’ Pensions shall calculate and pay to Mr Legg benefits calculated on the basis that he had been credited with the balance of the added years he elected to purchase.  


DAVID LAVERICK

Pensions Ombudsman

28 February 2002
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