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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mrs J Challener

Scheme
:
The Blue Circle Retirement Plan

Trustees
:
The Trustees of the Blue Circle Retirement Plan

Employer
:
Potterton Myson Ltd

THE COMPLAINT (dated 4 June 2001)

1. Mrs Challener has complained of injustice as a consequence of maladministration on the part of the Trustees and Potterton Myson Ltd in that they did not consider her application for ill health retirement properly.

The Second Definitive Trust Deed and Rules Dated 14 May 1998

2. Rule D3.01 provides,

“D3.01
Application of Rule D3

(1) This Rule D3 applies where an Active Member ceases to be an Employee and satisfies the Trustee that the reason for ceasing to be an Employee is that he is under an Incapacity.

(2) If the Trustee is of the opinion that the Member, whilst ceasing to be an Employee because of Incapacity, is able to obtain earnings from another source, the Trustees may decide that this Rule D3 will not apply to him; if so, Rule D2 (Active Member’s early retirement) or Rule C1 (Leaving Pensionable Service) will apply.”

3. Rule D3.04 provides,

“Application of Retirement Account Balance

(1) This Rule D3.04 applies if the Member is an (MP) Member when he ceases to be an Employee.

(2) …

(3) …

(4) …

(5) If:

· the Trustee is of the opinion that the Member, while ceasing to be an Employee because of Incapacity, is able to obtain earnings from another source; but

· that this Rule D3 should nevertheless apply to him,

the Member’s additional pension must be of such amount as the Trustee may decide being not more than that referred to in Rule D3.04(3) or D3.04(4) as the case may be.”

4. “Incapacity” is defined as,

“physical or mental deterioration in health which is beyond that which is normally associated with advancing age or simply due to a decline in energy or ability and as a result of which either the individual concerned is prevented from following his normal employment or his earning capacity is seriously impaired;”

Background

5. On 20 May 1997 Mrs Challener suffered an accident at work when she tripped over a defective grate.  She suffered an injury to her right arm, the right side of her body and a grazed left knee.  Mrs Challener attended her local Accident and Emergency department and was diagnosed with soft tissue injury to her arm and back.  She was on sick leave for two weeks following the accident and returned to work on 3 June 1997.  Mrs Challener had a further period of sick leave in August 1997 but returned to work on 6 September 1997.  She was able to work until the end of September 1997 but was on sick leave again in October 1997.

6. On 1 October 1997 Mrs Challener’s GP, Dr Swann, wrote to Mrs Frost, the then Senior Human Resources Officer.  He said that Mrs Challener had chronic low back pain with right side sciatica and that she should avoid heavy manual labour involving frequent bending and lifting or standing for long periods.  Mrs Challener then worked from 25 October 1997 to 1 December 1997, from 6 December 1997 to 12 January 1998 and from 28 January 1998 to 2 February 1998.  

7. According to the Trustees, shortly before the termination of Mrs Challener’s employment in October 1998, Mrs Frost met with Mrs Challener and an Employment Services Disability Advisor.  The Trustees have said that, at that meeting, Mrs Challener stated that she thought a permanent return to work for Potterton Myson Ltd was unlikely.  According to the Trustees, it was recognised by all those present at the meeting that the physical demands of working in production assembly were incompatible with Mrs Challener’s condition.  According to Mrs Challener, she was warned that her job was at risk.  Mrs Challener then applied for ill health retirement and this application was considered by the Trustees on 22 October 1998.

8. According to the Trustees, the evidence available to them at their meeting was;

8.1. Medical evidence from Dr Swann (see paragraph 23),

8.2. Medical reports from Mrs Challener’s consultant, Mr Sinha (see paragraphs 24 and 26),

8.3. The fact that Mrs Challener had successfully claimed industrial injuries disablement benefit for a two year period to 1 September 1999,

8.4. Evidence from Mrs Challener regarding the physical discomfort and difficulty with movement she experienced,

8.5. Medical evidence from a colleague of Dr Swann, Dr White (see paragraph 31), and

8.6. Medical evidence from the company’s doctor, Dr Durkin (see paragraph 28).

9. On the basis of this evidence, the Trustees decided that Mrs Challener should not be granted ill health retirement.  They informed Mrs Frost of their decision on 23 October 1998 and she notified Mrs Challener on 26 October 1998.  In her letter, Mrs Frost explained that Mrs Challener’s employment would be terminated with effect from 23 October 1998 and she would receive five weeks pay in lieu of notice.  Mrs Frost acknowledged Mrs Challener’s stated intention to resubmit her application for ill health retirement in January 1999.  She noted that, if Mrs Challener was successful, the pension payable would be backdated to the last date of employment and that the pay in lieu of notice must be reimbursed.  Mrs Challener signed at the bottom of this letter to acknowledge that she would reimburse the pay in lieu of notice if she received an ill health pension.

10. Mrs Challener resubmitted her application for ill health retirement and on 9 February 1999 Dr Swann wrote to Mrs Frost in support of the application.  The Trustees noted that Dr Swann had said that Mrs Challener would not fulfil the criteria that all employees must be capable of all employment.  They say that they took this to mean that all employees should be incapable of all employment and that Dr Swann was therefore implying that Mrs Challener was capable of obtaining earnings from another source.  The Trustees met on 22 April 1999 and decided that Mrs Challener’s application should be refused.  They notified Mrs Frost of this decision on 26 April 1999, who forwarded a copy of the letter to Mrs Challener.

11. On 11 May 1999 Mrs Challener wrote to the Trustees asking for the reason why she had been turned down.  The Trustees responded on 20 May 1999,

“I have taken the opportunity to discuss the matter with the Chairman of the Discretionary Benefits Sub-Committee.  This Committee is made up of four Pension Fund Trustees, two appointed by the Company and two elected by the Pension Fund Members.  It is this Committee which, based upon the medical evidence presented, determines whether ill-health pensions are provided.

The discussions of this Committee are, for obvious reasons, confidential.  The decision not to grant you an ill-health pension was significantly influenced by the medical opinion that your injuries should improve with time.  Should this prove not to be the case then it is open to you to re-apply for an ill-health pension at some date in the future.”

12. In September 1999 Mrs Challener was assessed for Industrial Injuries Disablement Benefit.  The Benefits Agency notified her that they had decided that, as a result of her accident, she was 14% disabled from 2 September 1999 to 1 September 2000.  The Trustees have pointed out that the Benefits Agency’s website equates 14% disablement to the loss of an index finger or big toe.

13. Mrs Challener applied for ill health retirement again in October 1999 and the Trustees met on 21 October 1999.  The Trustees again decided not to award Mrs Challener an ill health pension.  The Trustees notified Mrs Challener of their decision on 22 October 1999 and, following a request from Mrs Challener, sent her a copy of the Trust Deed and Rules on 8 November 1999.

14. On 17 November 1999 Mrs Challener’s solicitors, Rowley Ashworth, wrote to the Trustees.  They asked what medical evidence the Trustees had relied upon in coming to their decision.  Mrs Challener also contacted OPAS in November 1999, The Trustees responded on 15 December 1999 and referred to a letter from Dr Swann dated February 1998 (see paragraph 23), a medical report from Mr Sinha dated 5 June 1998 (see paragraph 26), a letter from Dr White dated 15 September 1998 (see paragraph 31), a note of an examination by Dr Durkin dated 20 August 1998 (see paragraph 28), a report from Mr Sinha dated 1 May 1998 (see paragraph 24) and a statement from the Independent Tribunal Service (see paragraph 29).  They concluded,

“As you will see from the above there was evidence before the Discretionary Benefits sub-committee of the Trustees (the “Committee”) that your client’s condition might improve over time.”

15. Rowley Ashworth wrote to the Trustees again stating that they thought the Trustees were taking the opinion of GPs over those of Consultant Orthopaedic Surgeons.  They referred the Trustees to Mr Sinha’s letter of 31 August 1999 (see paragraph 35) and said that they thought that more up to date medical opinions should carry more weight than those made a number of years ago.  The Trustees have since confirmed that they had received and considered Mr Sinha’s letter of 31 August 1999.  The Trustees responded to Rowley Ashworth on 18 January 2000, quoting the definition of incapacity in the Scheme Rules (see paragraph 4).  They also asked Rowley Ashworth to clarify whether Mrs Challener was seeking to apply for a pension on the basis of incapacity at the date of termination or as a deferred member on the basis of her current condition.

16. Rowley Ashworth forwarded a copy of the Trustees’ letter to Mrs Challener on 20 January 2000.  However, they then wrote to the Trustees again on 25 February saying that they were awaiting a response to their letter of 5 January 2000.  Rowley Ashworth also said that Mrs Challener had not received details of the Internal Dispute Resolution (IDR) procedure.  Mrs Challener made a complaint under the IDR procedure on 9 June 2000.  A stage one decision was issued on 10 August 2000 upholding the Trustees’ decision.  At stage two the Trustees decided to ask Mrs Challener to attend an independent medical examination.

17. Mrs Challener was seen by Dr Robson, Consultant Occupational Physician, on 21 December 2000 (see paragraph 36).  Dr Robson was asked,

“In accordance with the terms of the Trust deed your advice is required on the following questions:-

(i) Is Mrs Challener incapacitated? For these purposes incapacity is defined as being subject to a physical or mental deterioration in health which is beyond that which is either normally associated with advancing age or simply to the decline in energy or ability and as a result of which either Mrs Challener is prevented from following her normal employment or her earning capacity is seriously impaired;

(ii) If so, is Mrs Challener able to obtain earnings from another source? In other words please can you advise as to the type of duties which she would be prevented from undertaking and whether or not there are other job/duties, which she would be fit to perform?

You are correct that Mrs Challener’s application is based on her having been incapacitated at the date she left employment in October 1998.  However, if at that time Mrs Challener was not incapacitated but becomes incapacitated there is a separate power for the trustees to award a deferred incapacity pension.”

18. Following her examination, Mrs Challener wrote to the Trustees saying that she felt Dr Robson had been biased.  According to Mrs Challener, Dr Robson had told her that she could not make a decision there and then but that at the end of the consultation Dr Robson had said that, if she recommended that Mrs Challener be considered incapacitated, it would be a life sentence.  Mrs Challener said that Dr Robson had recommended that she attend a back school, although she was already attending a severe pain clinic.  Mrs Challener also said that Dr Robson had told her to stop letting her back problem take over her life and to ignore the results of the MRI scan.  Mrs Challener enclosed a copy of a leaflet which she said Dr Robson had given her.  The leaflet, ‘Occupational Health Guidelines for the Management of Low Back Pain at Work’, was prepared by the Faculty of Occupational Medicine with support from the British Occupational Health Research Foundation and funded by Blue Circle Industries plc (of which Potterton Myson Ltd is a part).

19. OPAS asked the Trustees if they were satisfied with Dr Robson’s independence because of the leaflet.  Dr Robson was asked to comment on the issues raised by Mrs Challener, which she did on 1 February 2001.  Dr Robson stated,

“…I explained that the results of an MRI scan may often give rise to anxiety and distress.  However I also pointed out that certain changes are normally to be expected with age.  Additionally the signs on a scan do not necessarily reflect the symptoms experienced by the patient.  There is a real risk that knowledge of changes on a scan will lead to established “illness behaviour”…

No doubt Mr Evans [Mrs Challener’s OPAS adviser] has seen the leaflet to which this refers.  This was produced by a working party of the Faculty of Occupational Medicine.  I keep these freely available in my office and supply them to appropriate patients.  I understand that purely by chance the sponsorship for this was provided by Blue Circle Industries Plc through the British Occupational Health Research Foundation as their 1999 Community Project of the Year.  Copies of this document were circulated to all specialists in my field and I understand that it has recently been recognised for a National award.  Indeed from my memory I explained this to Mrs Challener.

I can confirm my professional and personal independence from Blue Circle Industries Plc”

20. The Trustees confirmed to OPAS that they considered Dr Robson independent because they had never used her before and she was made known to them through an external medical service agency.  They also confirmed what Dr Robson had said about the production of the leaflet and added that the project had also been discussed with the Department for Health as part of the “Our Healthier Nation” campaign.  The Trustees, however, informed Mrs Challener that they would reconsider her application at their meeting on 2 May 2001.  OPAS asked if the Trustees would be approaching Mrs Challener’s GP before their meeting and was told they would not be.  On 16 May 2002 the Trustees informed Mrs Challener that her application had been unsuccessful.  The Trustees stated,

“…The Board considered the evidence forwarded by you and the medical evidence obtained by the Board.  The decision as to whether you suffer an incapacity is based primarily on the medical evidence.  In determining whether or not you are able to obtain earnings from another source, the Trustee Directors are entitled to consider whatever factors ordinary prudent men of business would take into account.”

21. Following Mrs Challener’s complaint to my office, Potterton Myson Ltd declined to provide a response because they do not feel that there are proper respondents to the complaint.

22. Rowley Ashworth have referred me to a determination issued by my predecessor in May 2001.  This case involved the definition of ‘normal employment’, which my predecessor found to be a job which required the member to use the same skills and processes with which he was familiar.

Medical Evidence

23. Dr Swann wrote to Mrs Frost on 4 February 1998,

“Thank you for your letter of 2nd February 1998.  In answer to your questions:-

1) Julie has “low back strain”.  An X-ray dated 30.12.97.  proved normal.  A specific diagnosis has not been confirmed.

2) …

3) …no specific gynaecological problem has been attributed to her back pain…

4) …

5) Back pain is variable.  Some patients have frequent exacerbations whereas others may not have a further episode for years.  Physiotherapy should, hopefully, strengthen Julie’s back.

6) Julie will learn to know her own limitations and what jobs exacerbate her problem.  The manufacturing environment per se is not necessarily a hindrance to a patient with back problems but it really depends on what skills an employer requires.

7) & 8) Julie should avoid heavy physical work involving lifting heavy goods.  She should avoid bending or any repetitive task involving bending.

She needs to be in an environment where she can regularly move about.  She may require back support if she sits for long periods.”

24. On 1 May 1998 Mr Sinha wrote a report at the request of Rowley Ashworth.  He concluded,

“Mrs.  Julie Challener sustained soft tissue injuries of her right arm but, on measurements, the girth is equal to that of the left arm.  She had some injuries which have now resolved.  Her shoulder and neck movements are within the normal range.  There is slight restriction of lumbar flexion, suggesting she still has some residual fibromyalgia of the flank muscles of the back.

Her recovery is slow because she is slightly lypomorphic and heavy in constitution.  I would expect her full recovery in six months from the date of my examination.  She has suffered altogether for 1½ years from the affects (sic) of injuries she sustained as a result of her accident.

I gather she had further investigations of her spine, including an MRI Scan, to exclude any disc prolapse and to exclude any osteoarticular injury of the lumbar spine.  I would think her injuries are of a soft tissue nature and she should recover in six months from the date of my examination.”

25. On 3 March 1998 Mr D’Souza, Consultant Orthopaedic Surgeon, wrote to Dr White with a copy to Mrs Frost,

“…Clinically she appears to have had L5/S1 disc prolapse, whose symptoms are continuing.

Plan: In order to be definitive about the diagnosis and the type of work she should avoid, an MRI scan is indicated.  I have arranged to do the MRI scan on the NHS and will provide an updated report to her employers, Potterton Myson Ltd., Padiham, Burnley, once the MRI scan has been done.”

26. On 5 June 1998 Mr Sinha wrote in a supplementary report for Rowley Ashworth,

“…Going through the MRI Scan report… it is confirmed that her symptoms came in her back as a result of injuries she sustained in her accident under reference.  She had some pre-existing degenerative condition and, as such, her symptoms could continue for up to eighteen months to two years from the date of her accident as a result of soft tissue injuries taking place on asymptomatic condition of her back to a symptomatic condition.  Beyond that it would be constitutional.  Her symptoms have been accelerated as a result of soft tissue injuries on established lumbar spondylosis by five to ten years.  Had there been no accident her symptoms could have set in on a constitutional background after five to ten years.”

27. Mr D’Souza reported to Potterton Myson Ltd on 12 June 1998.  He concluded,

“…In view of this MRI scan report, in my opinion, she should refrain from duties involving heavy lifting or prolonged standing.”

28. Dr Durkin saw Mrs Challener on 20 August 1998 and reported,

“No improvement in her back problem since I last saw her on 18.6.98.  I have advised her to seek an appointment at Hope Hospital.  It is possible that surgery on the damaged disc will resolve her problems.

If her symptoms are related to the degenerative changes mentioned in the reports then it is possible that her symptoms will resolve in the next twelve months (Mr.  Sinha’s opinion).

At the present time I think she does not fill the criteria for retirement because it is possible either her condition will greatly improve spontaneously or following surgery.”

29. On 10 August 1998 the Independent Tribunal Service produced a statement of material facts and reasons for the tribunal’s decision.  In this they said,

“On examination, Mrs Challener undressed and dressed independently and briskly.  She is short and overweight – with an increased lumbar lordosis.  She exhibits guarded movements of the lumbar spine in all planes with superficial non-spinal tenderness.  There are positive distraction [ ] and there is no neurological deficit.  The syndrome is that of fear avoidance.  The specialists’ reports are noted.  The level of disability is appropriate for two years.”

30. Mr Sinha wrote to Rowley Ashworth on 10 August 1998,

“…Had there been no accident, her symptoms would have come in all probability, constitutionally within another five to ten years…”

31. On 15 September 1998 Dr White wrote to Mrs Frost,

“Julie has a condition called lumbar spondylosis.  In general this is a wear and tear or degenerative type of condition and therefore does not regress with the progression of time…

…in general a patient with these symptoms is likely to experience significant exacerbations of their symptoms if they undertake any prolonged repetitive work involving lifting, stretching and prolonged standing.

Thus the condition is permanent, although the symptoms fluctuate.  In some patients over a long period of time the patient may adapt to functioning with the symptoms present.

…Thus if the conditions of your company’s pension policies state a patient must be incapable of all employment, Julie would probably not fulfil this criteria, but if the policies simply state that the client has simply to be medically unfit to undertake their own job, then Julie will probably end up fulfilling this criteria, although one would be more certain with regard to her prognosis once she has been assessed by the Pain Clinic.”

32. Dr Swann wrote to Mrs Frost on 9 February 1999,

“…As you are aware she had suffered low back pain since May 1997 following a fall at work.  Although her back pain symptoms fluctuate she does have a problem – lumbar spondylosis.  The condition is permanent and she is likely to experience significant exacerbation of her symptoms if she undertakes prolonged repetative {sic) work involving lifting, stretching and prolonged standing…

Julie will not fill the criteria that all employees must be capable of all employment.  I hope you will review her case sympathetically.”

33. Mr Sinha wrote to Rowley Ashworth on 8 April 1999,

“…her main complaint was backache which I did mention and I confirm that up to two years, her injuries of the back could be regarded as a direct result of soft tissue injuries on her back.  The arm injury was of a moderate nature from which she recovered in due time.

Her neck and shoulder were within normal range of motion and contour.  The soft tissue nature of the arm injury would be localised soft tissue injuries as a direct result of her accident.  She, however, recovered within three months from the date of her accident.

Her main injury was to the soft tissue of her back superimposed on established lumbar spondylosis which continued up to eighteen months to two years as a result and directly related to her accident.”

34. On 1 June 1999 Dr Swann wrote to Mrs Frost,

“I write once more to support Julies (sic) claim for ill health pension… she is likely to experience exacerbation of her symptoms if she undertakes prolonged repetitive work involving lifting, stretching or prolonged standing.

…It is unlikely that she will be able to return to her employment at Potterton Myson and her general employment prospects are poor.”

35. Mr Sinha wrote to Rowley Ashworth on 31 August 1999,

“…Lumbar spondylosis is a more or less permanent condition…

…In my clinical opinion lumbar spondylosis does not improve with age, where her main symptoms are giving her considerable discomfort.

Would Mrs.  Challener be able to return to normal working conditions eg lifting, bending and twisting for eight hours a day? – In my clinical opinion and judgement I would think not…as this would give her a flare-up of symptoms…

Would Mrs Challener be able to sit for eight hours a day? – I would think she would be in considerable pain and discomfort…

…The operation is reasonably successful but it is not always successful regarding full symptomatic relief…

…I would therefore think, even if the operation was successful, she would not be able to return to work, lifting, bending or twisting for eight hours a day.”

36. In her report dated 27 December 2000, Dr Robson said,

“Julie is continuing to experience residual back pain most probably from exacerbation of a previously existing condition.  Whilst she has now benefited to a limited extent from treatment at the pain clinic it is likely that she could gain significant benefit from :-

· Attending a back school (I have suggested she discuss this with her GP.)

· Additionally in line with best practice (guidance published by the Faculty of Occupational Medicine and sponsored by Blue Circle Cement!!) I have advised her to be as active as possible.  This will help her both physically and psychologically.

· A referral to the Disability Advisory Service who will help and advise her further in relation to employment opportunities.

On the evidence/information available to Dr.  Durkin in October 1998 I would have advised that Julie did not fulfil the Pension Fund’s criteria for ill health retirement.

In answer to your specific questions:-

1. Although Julie is certainly suffering significant symptoms at present and these are affecting her ability to undertake her normal employment, I do consider that there is a possibility that further treatment will result in a significant improvement.  Whilst she will retain an underlying vulnerability and should be advised not to undertake work involving fixed repetitive tasks and heavy lifting, I would expect that it would be possible to adapt most jobs around these requirements.

2. In any case Julie should (especially with additional training) be able to obtain earnings from an alternative source.”

CONCLUSIONS

37. The Trustees have said that it was agreed in the meeting in October 1998 between Mrs Challener and Mrs Frost that the physical demands of working in production assembly were incompatible with Mrs Challener’s condition.  The definition of “Incapacity” (see paragraph 4) requires that a member be prevented from following his or her normal employment.  Established case law also provides that there is an implied requirement for the condition in question to be permanent, ie that the member is likely to continue to meet the incapacity criteria until normal retirement age.  However, Rule D3.01 provides the Trustees with the discretion to decide that Rule D3 should not apply if they are of the opinion that the member is able to obtain earnings from another source.  It is this additional discretion which distinguishes this case from that determined by my predecessor and referred to by Rowley Ashworth.

38. Mrs Challener has drawn my attention to Rule D3.03(4) (see paragraph 3), which she says was not considered by the Trustees.  This has been refuted by the Trustees but I do not consider Rule D3.03(4) to be relevant to Mrs Challener’s case.  This Rule applies if the employee was a (MP) member rather than a (FP) member and therefore does not apply to Mrs Challener (who was a (FP) member).  In addition, Rule D3.03(4) merely provides for the amount of pension which should be payable if the Trustees decide that, notwithstanding earnings from another source, D3 should apply.

39. In the exercise of a discretion, such as that provided for in Rule D3.01, the Trustees should ask the right questions, interpret the rules correctly, consider only relevant matters and should not come to a perverse decision.

40. The Trustees had to consider two elements to Mrs Challener’s condition; whether her condition matched the definition of incapacity, and whether she would be able to obtain earnings from another source.  I am satisfied that the Trustees asked the correct questions and interpreted the Rules correctly.  I am also satisfied that they only took account of relevant matters.

41. The Trustees considered Mrs Challener’s application for an incapacity pension four times between October 1998 and May 2001.  When the Trustees wrote to Mrs Challener on 20 May 1999, they gave their reason for refusal as the possibility that she would recover.  I agree that the initial medical reports were quite optimistic regarding the potential for Mrs Challener to recover, although varying timeframes were given.  In view of this, I am not persuaded that the Trustees’ decisions in October 1998 and April 1999 could be considered perverse, ie a decision which no other reasonable body of trustees would come to.  I am aware that the Trustees have said that, in the meeting between Mrs Frost and Mrs Challener in October 1998, it was agreed that her job was incompatible with her condition.  However, this was not a Trustees’ decision and it does not address the question of permanence.  Thus, I am satisfied that this agreement was not incompatible with the Trustees’ decision.

42. By the time the Trustees came to consider Mrs Challener’s application again in October 1999, in my opinion, there was sufficient evidence to suggest that it was likely that she would be permanently prevented from following her normal employment.  However, the Trustees were free to also consider whether Mrs Challener was able to obtain alternative earnings.  They had been told by Dr Swann in June 1999 that Mrs Challener’s employment prospects were poor.  Mr Sinha had expressed the opinion that she would be unable to undertake duties which involved bending, lifting and stretching and that sitting for eight hours would cause her considerable pain.  Whilst I feel that these restrictions would make it very difficult for Mrs Challener to find alternative sources of earnings, I am not persuaded that it is sufficient to render the Trustees’ decision in October 1999 perverse.  There is a distinction to be drawn between a decision which some might consider unsympathetic and one which can be said to be perverse.

43. When the Trustees came to reconsider their decisions in May 2001, they did so on the basis of Dr Robson’s report (see paragraph 35).  Whilst I am aware that both Mrs Challener and OPAS challenged Dr Robson’s independence, I am satisfied that her opinion can be considered independent.  Dr Robson said that the leaflet which provoked the question of independence was distributed to all occupational health specialists and I have no reason to doubt her.  In view of this, it would seem difficult, if not impossible, for the Trustees to find an occupational health adviser who had not had copies of the leaflet.  Blue Circle’s involvement was to provide sponsorship as part of a community project and not because they had specifically commissioned the leaflet.  I see no reason to consider that this would have any undue influence over Dr Robson in coming to her conclusions.

44. The Trustees’ decision in May 2001 to refuse Mrs Challener’s application is consistent with the opinion expressed by Dr Robson and in line with the previous medical advice.  Therefore I am not persuaded that their decision should be considered perverse.

45. In view of the above, I do not find that there has been maladministration on the part of the Trustees and I do not uphold Mrs Challener’s complaint against them.

46. With regard to Mrs Challener’s complaint against Potterton Myson Ltd, I find that the decision in question is one for the Trustees to decide.  In view of this, there can be no question of maladministration on the part of Potterton Myson Ltd and I do not uphold Mrs Challener’s complaint against them.
DAVID LAVERICK

Pensions Ombudsman

17 June 2002
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