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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr A Hunter

Scheme
:
The Pilkington Superannuation Scheme

Trustees
:
Pilkington Brothers Superannuation Trustee Limited

THE COMPLAINT (dated 4 June 2001)

1. Mr Hunter has complained of injustice as a consequence of maladministration on the part of the Trustees in that they did not properly consider his eligibility for an ill health pension.

Scheme Rules

2. The Scheme is currently governed by a trust deed and rules dated 1 June 2000.

3. Rule 23 provides,

“Ill-health
(a) A Member who retires due to ill-health, with the consent or at the request of the Firm, whose continuous service with the Firm together with, where applicable, his Non-Contributory Staff Service and Credit Years amounts to ten years or more shall, if the Trustees are satisfied on production to them of such evidence as they may require that his retirement was due to ill-health, be entitled to be paid as from the date of his actual retirement the pension (if any), calculated in accordance with the provisions of paragraphs (b) and (c) of this Rule.

(b) The pension payable to such a Member under paragraph (a) of this Rule in respect of his Ordinary Contributions shall be:

(i) if he is aged 60 or more an amount equal to the pension in respect of his Ordinary Contributions which would have been payable to him if he had continued to be employed on the staff of the Firm until the Normal Retiring Age contributing on the same basis as at the date of his actual retirement, and as if the highest Normal Salary payable to him during any of the three years preceding his actual retirement had been continued until the Normal Retiring Age; or

(ii) if he is under 60 years a pension in respect of his Ordinary Contributions based on his Contributory Staff Service at the date of his actual retirement and calculated in accordance with Rule 20 and the appropriate formula therein.

(c) The pension payable to such a Member under paragraph (a) of this Rule in respect of his Additional Contributions (if any) shall be calculated in accordance with Rule 21 and the appropriate formulae therein except that in the application of Rule 21 to such a Member for the denominator of 60 appearing in the fraction of any such formulae there shall be substituted the denominator appropriate to his age at retirement in accordance with the appropriate table or tables set out in paragraph (a) of Rule 22.”

4. Rule 37 provides,

“Total Incapacity
(a) Total Incapacity means incapacity which seems likely to be permanent, and involves inability to earn anything and not merely inability to continue in the same class of employment.  The decision of the Trustees as to whether a Member is or is not obliged to retire or to remain in retirement on account of Total Incapacity shall be final and conclusive, and in order to enable them to arrive at decisions on such questions such Member shall furnish them with such evidence and submit to such medical examinations as they may from time to time require.  The Trustees shall have power, at their discretion, to waive the provisions in paragraphs (b) and (c) of this Rule that a Member shall have not less than ten years’ Contributory Staff Service and Credit Years amounting to at least ten years in order to benefit under those paragraphs.

The Scheme Booklet

5. The Scheme Booklet states,

“Whether or not you can have an ill health pension is decided by the Trustee.  An ill health pension is based on the (1/60)th unit at whatever age your retirement is accepted.

There is normally a ten year contributions condition before the Trustee will consider an application for an ill health pension.

Although the ill health pension is usually based on your actual number of sixtieths, in some situations (‘total incapacity’) the pension is based on the number you could have achieved by age 65.

Preserved pensions are not increased for ill health.  What is paid by the Scheme is the amount that is due at a given age of payment.  The Trustee has power to pay preserved pensions earlier than age 50 in ill health circumstances.”

Background

6. Mr Hunter wrote to the Trustees in June 2000 about retirement on the grounds of permanent ill health.  He stated that redundancy was not a realistic option because his GP had advised him that his condition was permanent and progressive with no cure.  Mr Hunter referred to an accident at work in June 1998, which he said had resulted in severe pain in his neck, elbows, wrist and shoulders.  Mr Hunter said the condition had resulted in him being unable to continue work even though his employer, Triplex, had adjusted his job to include lighter duties.  Mr Neate, secretary to the Trustees, acknowledged this letter and advised Mr Hunter that Dr Jones had prepared a report, which would be submitted to the Trustee Committee.

7. The Trustees’ Ill Health Committee considered Mr Hunter’s application at their meeting on 17 July 2000, together with Dr Jones’ report of 21 May 2000 (see paragraph 14).  They decided not to agree to Mr Hunter’s request.  On 27 July 2000 the HR Group Leader wrote to Mr Hunter advising him that his application for ill health retirement had been turned down.  Mr Hunter was informed that he had a right of appeal and that arrangements would be made for him to see Dr Jones.

8. Mr Hunter submitted reports from his GP, Dr Rahil, and Mr Suraliwala, consultant orthopaedic surgeon.  He also submitted a letter from Dr Charles, consultant cardiologist, confirming that he had a pacemaker but that he was able to drive.

9. In August 2000 Mr Hunter signed a form agreeing to redundancy and indicated that his preferred date of leaving was 30 September 2000.  According to Mr Hunter, he was told that this would be the only way to receive an ill health pension.  The Trustees have stated that such a statement was not made by or on behalf of the Trustees nor with their approval or knowledge.

10. On 21 November 2000 Mr Neate wrote to Mr Hunter explaining that the Trustees had re-considered his application at a meeting on 20 November 2000, at which Dr Jones had been present.  He informed Mr Hunter that the Trustees had considered the further evidence but had decided not to award him an ill health pension.

11. Mr Hunter brought a complaint under the Internal Dispute Resolution (IDR) procedure about this decision.  Mr Neate , as the appointed person to deal with an internal dispute, wrote to Mr Hunter on 31 January 2001confirming the Trustees’ decision.  He stated that the Trustees were not required to give reasons for their decisions.  Mr Neate confirmed that the reports from Dr Rahil and Mr Suraliwala had been forwarded to Dr Jones for his consideration.  He also confirmed that the Trustees had discussed the implications of Mr Hunter’s pace maker at their meeting on 20 November 2000.

12. Mr Hunter submitted a letter from the Benefits Agency about his application for Disability Living Allowance.  This letter confirmed that Mr Hunter was entitled to a lower-rate allowance from 24 July 2000 to 23 July 2002.  The Trustees considered Mr Hunter’s application again in the light of the Benefits Agency letter and a further letter from Dr Jones.  On 5 April 2001 Mr Neate wrote to Mr Hunter informing him that the Trustees had concluded that their earlier decision should stand.  The letter also said,

“I note that your employer gave the ground for you leaving on 30 September 2000 as voluntary redundancy.  As explained in the Pension Department letter of 31 October 2000, as you were under the age of 50 at leaving your benefit is in the form of a preserved pension.  The earliest such a benefit can be put into payment (discounted for early payment) is normally your fiftieth birthday.  I would remind you, however, that under Rule 51(d) the Trustee has a discretion, on the basis of any medical evidence presented, to start payment of a discounted benefit before that age in circumstances of a preserved pensioner’s ill health.

Any future application you make will have to be under Rule 51(d).”

13. The Trustees’ decision was also confirmed at stage two of IDR in August 2001.

Medical Evidence

14. In his report dated 21 May 2000, Dr Jones summarised Mr Hunter’s medical history from his GP’s notes and the Occupational Health records.  He referred to Mr Hunter’s back problem in 1979, which he noted had been the subject of litigation, as was a subsequent injury to his elbow.  Dr Jones noted that Mr Hunter was seen by the Occupational Health department several times in 1999 regarding pain in his arms and neck.  Dr Jones noted that x-rays had not indicated evidence of cervical arthritis.  He also noted that Mr Hunter had been told that nerve conduction studies had been normal.  Dr Jones concluded,

“Mr Hunter has been on restricted duties for several months prior to his recent sickness absence.

The current problem is pain to the right arm which is alleged to have arisen from an injury at work.  So far, investigations have not shown signs of any serious disease.  A recent orthopaedic report suggests that the pain is coming from his neck but our own x-rays show no bony abnormality and tests of peripheral nerve function undertaken by the hospital are (according to Mr.  Hunter) normal.

His doctor has issued a 13 week certificate with a diagnosis of “polyarthritis”.  This suggests arthritic change in several joints.

From the records it is clear that the only arthritis is in a mild form in the lower back.

Throughout the records comments are made about Mr.  Hunters overweight and posture.

It is my opinion that Mr.  Hunter does not have serious disease but is suffering from a significant lack of physical fitness.  I am certain that with a programme of weight reduction and rehabilitation his condition would improve considerably.

I am not convinced that he is either unfit for work or that he has a permanent incapacity.”

15. Dr Rahil’s report of 4 August 2000 explained that Mr Hunter had been diagnosed as having degenerative lumber osteoarthritis in 1979.  He explained that Mr Hunter had seen an orthopaedic surgeon in May 1999, who had concluded that his cervical spinal pain restricted his neck movements and affected his grip.  Dr Rahil also explained that Mr Hunter had recently collapsed and had been referred for a cardiogram.  Dr Rahil concluded that Mr Hunter was not able to cope with his ‘labour-intense’ job and that he could be at risk if he continued as a glass worker.

16. Mr Suraliwala, in his letter of 4 August 2000, explained that he had found that Mr Hunter had less than 30% range of movement in his cervical spine, in particular affecting rotations.  He also explained that he had not found any signs of clinical inconsistencies during his examination.  Mr Suraliwala stated,

“If the x-rays show degenerative osteoarthritis in his cervical spine, then it would be reasonable to say that the condition in his neck is a permanent condition, which is likely to deteriorate further and therefore, can be deemed to cause problems in his job where he is required to lift, bend, etc.

17. In his letter of 2 October 2000, Dr Jones referred to the letters from Dr Rahil and Mr Suraliwala.  He noted,

“Since then he has made an appeal and supplied a short report from an orthopaedic specialist which in my view does not change the basic clinical picture.

In July I was informed by the family doctor that Mr.  Hunter was admitted to hospital with heart problems, indeed a heart attack was suspected.

I have just had a further short report from the GP.  with a copy of a brief referral letter from his General Physician to the Cardiologists.

It seems that Mr.  Hunter collapsed at a social event but was not subsequently found to have a heart attack.  Further investigations show that he has a cardiac abnormality of the electrical conducting system and tests have showed problems with a so called heart block.  He has been referred for consideration of a heart pacemaker.

The evidence I have is limited and I must say that if Mr.  Hunter does have a type of heart block, this should be very responsive to an implanted pacemaker.  Indeed we have a number of employees with this condition who are able to work normally.

Regarding this new evidence and any appeal against the trustees decision I would have to say that a final opinion about the medium term working capacity cannot be made until (and if) he has the procedure and the effects or benefits thereafter can be assessed.

I have written to the GP.  thanking him for the information and asking to be kept informed regarding developments.

I think it best if I am asked to report again following Mr.  Hunter’s operation (if any) and a period of rehabilitation.”

18. On 3 February 2001, Dr Jones wrote,

“The only new evidence to hand is that Mr.  Hunter has now been granted Disability Living Allowance.  However, I note that this was on appeal, in other words he was not accepted at first by the examining doctors.

Mr.  Hunter has now received his pacemaker.  This was proposed before my letter of October last.  On the basis of the limited information it would suggest that this was a successful operation and I note that the specialist has now allowed him to drive his car in safety.

I have looked at the medical evidence so far received which as you know included the total General Practitioner’s records.  I can find nothing new which would change my original submissions to the trustees.”

CONCLUSIONS

19. Under Rule 23 the Trustees must be satisfied that retirement was due to ill health.  However, there is no definition of ill health in the Rules.  There is provision for Total Incapacity in Rule 37, which requires that the member is likely to be permanently unable to earn anything.  This leads to the view that ill health applies in circumstances where a member is affected by illness but not to the extent of satisfying the requirements of Total Incapacity, ie that he is unable to continue to do his current job but may be able to earn in some other capacity.  I am aware that since the Trustees decision Mr Hunter agreed to leave by way of voluntary redundancy.  Any payment received as a result of that agreement would no doubt need to be reviewed if the view were now taken that his earlier application for ill-health retirement should have been allowed.  

20. It is not clear from Dr Jones’ reports whether the distinction between ill health and Total Incapacity was made in Mr Hunter’s case.  Although Dr Jones does say that he is not convinced that Mr Hunter is unfit for work, he does not specify whether he is referring to all work or just his current employment.  However, Dr Jones also says that he is not convinced that Mr Hunter has a permanent incapacity and, since permanence is a requirement for both ill health and Total Incapacity, this lack of distinction does not necessarily compromise Dr Jones’ conclusions.  Permanence is specifically referred to in Rule 37 and may be implied in Rule 23 by reference to previous case law.

21. Having sought medical advice from a properly qualified adviser, the Trustees would usually be able to rely on that advice.  If, however, they have evidence from another source which contradicts that medical advice, they cannot ignore the contradiction.  The Trustees must take reasonable steps to assess all the evidence before them.  Whilst Mr Hunter’s GP was prepared to say that he was not able to do his current job, there is nothing in other medical reports which confirms this.  The fact that Mr Hunter has been awarded a Disability Living Allowance from 24 July 2000 to 23 July 2002 is not sufficient because the criteria for this award do not match the requirements of the Scheme Rules.

22. In my opinion, to consider Mr Hunter’s application properly the Trustees should have considered whether he was likely to be permanently unable to earn at all or, failing this, whether he was permanently unable to do the job he was doing.  In coming to their conclusions they are required to take into account all relevant matters, whilst setting aside all irrelevant matters.  No evidence has been provided which would suggest that the Trustees took account of any irrelevant matters.  They must ask the right questions and interpret the Rules correctly.  They must not come to a perverse decision, ie a decision which no reasonable body of trustees would come to.

23. It is difficult to tell from the correspondence whether the Trustees did indeed ask the correct questions and interpret the Rules correctly.  They have not made it clear if they considered whether Mr Hunter was unable to continue doing his current job or any work at all.  It is clear, however, that they considered whether he was suffering from a condition which was likely permanently to affect his ability to work.  Dr Jones’ opinion was that Mr Hunter was not suffering from a permanent incapacity.  Once the Trustees had accepted that the requirement for permanence was not met, it becomes less material that they had not made a clear distinction between ill health and Total Incapacity because permanence is a requirement of both.  As a matter of good administrative practice the Trustees should be able to show clearly that they have asked the right questions and interpreted the rules correctly.  However, I do not believe that their failure to do so in this case amounts to maladministration on their part.

24. It remains, however, for me to consider whether the Trustees’ decision, primarily to accept Dr Jones’ opinion regarding permanency, could be considered perverse.  Of the rest of the medical opinion, only Dr Rahil had said that Mr Hunter was permanently unable to cope with his current job.  Mr Suraliwala had said that, if the x-rays confirmed a degenerative condition, this was likely to cause him problems.  Dr Jones’ reports suggest that the x-rays had not shown abnormality.  In view of this, it would be inappropriate to describe the Trustees’ decision as perverse.  Consequently, I do not uphold Mr Hunter’s complaint.
DAVID LAVERICK

Pensions Ombudsman

24 May 2002
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