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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr P A Booty

Scheme
:
Lambert Fenchurch Staff Pension Scheme

Respondents
:
Lambert Fenchurch Limited (Lambert Fenchurch)



The Trustees of the Lambert Fenchurch Staff Pension Scheme (the Trustees)

THE COMPLAINT (dated 24 May 2001)

1. Mr Booty complains of maladministration on the part of the Respondents in that when he commenced employment with Lambert Fenchurch he was given a pensions booklet (the Booklet) which, by its terms, led him to believe that he would be entitled to a preserved pension if he left their employment at any time through no fault of his own.  This in fact was incorrect in that such entitlement arose only after two years’ service.  Mr Booty was made redundant with less than two years’ service and did not receive a pension.  Mr Booty says that as a result of maladministration he has suffered injustice, in particular financial loss.

PROVISIONS OF THE RULES OF THE SCHEME

2. Rules 9.1 and 9.2 are relevant and are as follows:
“9.1 Application of this Section

This Section shall apply to a Member who (otherwise than by death) leaves Pensionable Service before reaching his Normal Retirement Date, without an immediate pension becoming payable to him.

9.2 Entitlement to Short Service Benefits

A Member to whom this Section applies who on leaving Pensionable Service either (i) has completed two years' Qualifying Service or (ii) is someone on whose behalf the Trustees have accepted a transfer payment from a personal pension scheme shall be entitled to Short Service Benefits.”

PROVISIONS OF THE BOOKLET

The relevant provisions of the Booklet (which is dated February 1996) are:

"Fully Preserved Pension

If at any time you are dismissed through no fault of your own, or if you leave the Scheme for any reason after you have completed 2 years' Pensionable Service, you will be entitled to a preserved pension payable from Normal Retirement Date."

"Booklet versus legal documents

This booklet is intended to act as an accurate guide to the Scheme.  However, the Scheme is governed by the Trust Deed and Rules which overrule the booklet if there should be any difference between the two"

MATERIAL FACTS

3. Mr Booty commenced employment with Lambert Fenchurch on 1 October 1998.  At that time he was given a copy of the Booklet and given the option of joining the Scheme.  The Scheme is a non-contributory final salary scheme.  To join all that is required is completion of an Application Form.  Mr Booty elected to join the Scheme.

4. Lambert Fenchurch indicated an intention to terminate his employment with effect from 12 May 2000 but then deferred the date of his redundancy until the end of July 2000.

5. Upon approaching Lambert Fenchurch for confirmation of his pension entitlement he was advised there was no entitlement to a preserved pension because the Trust Rules did not allow it.  By 1 June 2000 Mr Booty was aware that the reason Lambert Fenchurch were refusing his pension was that he would not have completed 2 years service by the time he left their employ.

6. On 13 August 2000 Alan Jones of Lambert Fenchurch wrote to OPAS advising that the terms of the Trust Deed and Rules (the Rules) did conflict with the Booklet but that the Rules took precedence over the Booklet and that the Booklet made this clear.  The letter stated that the Trustees were aware of the discrepancy and intended to amend the Booklet at a suitable opportunity.  The letter also stated that there was an Internal Dispute Resolution procedure (IDRP) of which Mr Booty had a copy.

7. Mr Booty then instigated the IDRP.  Due to the fact that Mr Jones, as Lambert Fenchurch's HR Director, was the named person to deal with stage 1 of the IDRP and had been handling the matter so far, Mr Booty agreed to his proposal to move straight to stage 2 of the IDRP.

8. The IDRP resolved that there was a conflict between the Rules and the Booklet but that the Booklet made it clear that the Rules prevailed.  It was stated that it had always been the Trustees normal practice to refund contributions (although this related only to additional contributions of which Mr Booty had made none).  Further it was stated that Mr Booty had not relied on any statement in the Booklet to his detriment and his employment was terminated by the company by means of redundancy and he did not leave of his own volition.

9. The matter was then referred to my office on 24 May 2001.  In his complaint to my office Mr Booty stated that he relied on the section of the Booklet shown at 3 above and that in doing so he suffered loss.  His stated loss is that he lost a pension to which he was led to believe he was entitled and that membership of the Scheme prevented him contributing to a personal pension.

10. In response to the complaint the Respondents stated that the Scheme makes it clear that Mr Booty was not entitled to a preserved pension.  In this respect they rely on Rule 9.2 of the Scheme at 2 above.  Further they state that the Booklet makes it clear that the Rules take precedence.  The relevant section is at 4 above.  As such they stated that Mr Booty's complaint is misconceived.  They further state that as Mr Booty was made redundant he made no choices regarding his pension position in reliance on the wording of the Booklet which caused him any financial loss and in any event pursuant to section 641A and Part 6A of IR 76,2000 of the Income and Corporation Taxes Act 1988, at the time of leaving the scheme Mr Booty would also have been able to make backdated contributions to a personal pension scheme for the year April 1999 to March 2000 and he would have been able to make full contributions for the year April 2000 onwards.

11. In response Mr Booty argues that the Booklet expands the wording of the Trust Deed and that the two could in fact compliment each other.  However, he accepts that there was no obstacle which would have prevented him purchasing a backdated personal pension after he left the Company's service but his loss is the growth over his period of employment.

12. In response to my preliminary conclusions Mr Booty replied that he could not take out a personal pension for the period whilst in pensionable employment and that until a final adjudication is made by the Ombudsman his status with Lambert Fenchurch remains uncertain.  He adds that if he had anticipated an unfavourable decision and backdated a personal pension than a favourable decision would have meant that the contributions made would not qualify.

CONCLUSIONS

13. I conclude that the wording of the Booklet, on a proper construction, would lead one to conclude, as Mr Booty did, that he was entitled to a pension despite his length of service, if the reason for his leaving was through no fault of his own.  However, it is quite clear that under the Rules Mr Booty is not entitled to a pension, as he has not completed two years service.  It is also clear that the Rules take precedence.  As such I have little difficulty concluding that the content of the Booklet and its distribution amounts to maladministration on behalf of the Respondents.

14. Mr Booty complains of injustice in terms of financial loss.  He cites two heads of loss, the first being loss of a pension to which he believed he was entitled.  As Mr Booty clearly was not entitled to any pension under Rule 9.2 of the Scheme, I must conclude that in this respect he suffered no loss.

15. However, Mr Booty also alleges loss in the inability to contribute to a personal pension and that he has lost the growth over the period whilst employed by Lambert Fenchurch.

16. I accept the Respondents' submissions that Mr Booty could have made backdated contributions to a personal pension.  I note that although initially accepting this Mr Booty now states that he could not take out a personal pension.  This in part appears to be based on awaiting my determination.  However, it appears to me that it was clear from the rules of the Scheme that two years' service was required to receive a pension and this fact was made known to Mr Booty before he left the employ of Lambert Fenchurch.  The fact that (because he chose to await my determination) he cannot now make backdated contributions to a personal pension, cannot in my view be attributed to the maladministration on the part of the Respondents.  This was a choice Mr Booty made of his own volition.

17. Membership of the Scheme required an application to join.  As such Mr Booty actively opted for membership.  Strictly the Rules were at his disposal had he wished to consult them (though I recognise that the purpose of the Booklet was to make this unnecessary).  I doubt whether Mr Booty anticipated that he would be made redundant within 2 years.  Further, Mr Booty did not make any additional contributions nor has he since attempted to mitigate his loss by backdating a personal pension, both of which factors indicate that it is unlikely that Mr Booty would have opted out of the Scheme had he known the true position.  I therefore conclude on the balance of probabilities that Mr Booty would have acted no differently had the Booklet stated the true position.  As such I conclude that the maladministration was not the cause of injustice to him and I do not uphold his complaint.
DAVID LAVERICK

Pensions Ombudsman

19 March 2002
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