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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Ms Cornford 

Scheme
:
Bourne & Hollingsworth Pension Fund (the Scheme)

Respondents
:
Marsh & McLennan Companies Inc – Parent company to William M Mercer Limited 

KPMG- appointed liquidator of Bourne & Hollingsworth Limited 

London Life – annuity provider for members of the Scheme

Legal & General Assurance Society- administrator of another scheme of Bourne & Hollingsworth Limited 

Deloitte & Touche – appointed Administrative Receivers of Berketex Holdings Limited

THE COMPLAINT (29 May 2001)

1. Ms Cornford complains of maladministration on the part of the Trustees, Cubie, Wood & Co.  Ltd, London Life, Legal & General, KPMG and Deloitte & Touche in their failure to secure her benefits on the winding-up of the Scheme as a result of the liquidation of Bourne & Hollingsworth (the Employer) in 1992.

HISTORY

2. The Employer formally commenced winding up on 24 July 1992 and went into liquidation on 19 August 1992 becoming dissolved on 27 March 1996.  The Liquidator was Mr Alexander (the Liquidator), of KPMG Peat Marwick (KPMG) appointed in September 1992.  At that time the Employer was a dormant subsidiary of Berketex Holdings Limited which went into administrative receivership on 4 September 1992 with Christopher Morris and Roger Powdrill of Touche Ross (now Deloitte & Touche) being appointed joint administrative receivers.

3. KPMG have said that all the books and records of the Employer, including any that may have related to the scheme, came under the control of Deloitte & Touche and were not released.

4. KPMG have also identified correspondence between the Liquidator and the joint administrative receivers of its parent and in particular a letter from the joint administrative receivers to the Liquidator dated 25 October 1993 saying:

“it is now being confirmed to me that benefits under the Scheme have been insured under individual policies with London Life and Legal and General.  In the circumstances, therefore, the appointment of an independent trustee is unnecessary.  It therefore appears to be no further outstanding matter relating to the company.”

5. KPMG have also confirmed that on 10 October 1995, Touche Ross & Co wrote to the Liquidator enclosing a letter that they had received from Legal & General, which said:

“I can advise you that following the discontinuance of the individual policies all benefits were fully secured from the assets available and as a consequence there is no surplus remaining”.

6. The final meeting of shareholders of the Company was convened for 1 December 1995 and shortly thereafter the Liquidator filed his final account with the Registrar of Companies, ceased to act as Liquidator and obtained his release.  On 27 March 1996 the Company was dissolved by the Registrar of Companies.

JURISDICTION

7. Section 119 of The Pension Schemes Act 1993 provides 

(1)
This section applies in relation to an occupational pension scheme which is constituted by trust deed-

(a) if a person (“the practitioner”) commences to act as an insolvency practitioner in relation to a company which, or an individual who, is the employer of persons in the description or category of employment to which the scheme relates; or

(b) if the official receiver becomes-

(i) the liquidator or provisional liquidator of a company which is the employer of any such persons, or 

(ii) the receiver and the manager, or the trustee, of the estate of a bankrupt who is the employee of any such persons.

(2) If and so long as this section applies to a scheme, subject to subsection (5), it shall be the duty of the practitioner or official receiver-

(a) to satisfy himself that at all times at least one of the trustees of the scheme is an independent person; and

(b) if at any time he is not so satisfied, to appoint under this paragraph, or to secure the appointment of, an independent person as a trustee of the scheme.”

8. The Court of Appeal has decided that a person who carries out administrative acts which may be described as being carried out in connection with the scheme is not necessarily to be regarded as ‘a person concerned with the administration of the scheme’ and hence within my jurisdiction.

9. I have reviewed my jurisdiction in relation to this particular complaint.  Messrs Morris, Powdrill and Alexander were obliged to act in their capacity as insolvency practitioners.  They were as a result under a statutory obligation to satisfy themselves that at all times at least one of the trustees of the scheme is an independent person, and if not at any time so satisfied, to appoint, or secure the appointment of an independent person as a trustee of the scheme.  As this obligation arises only in their capacity as insolvency practitioners rather than doing an act on behalf of the employer I accept that they are not persons concerned with the scheme.

MATERIAL FACTS

10. Ms Cornford joined the service of the Employer in 1967 and left on 18 March 1977.  She reached her normal retirement date on her 60th birthday on 15 October 2002.

11. Ms Cornford has provided a copy of a letter dated 11 July 1977 that she received from the Trustees, headed ‘Bourne & Hollingsworth Pension Fund’ which reads:

“I have pleasure in enclosing a form in duplicate showing the amount of pension that is being preserved for you until you reach the age of 60.

Please sign the top copy and return it to me in the attached reply paid envelope.”

12. The form confirmed her date of leaving as 18 March 1977 and stated:

“This is to inform you that a deferred pension is being preserved for you in the Fund, and from 15 October 2002 (when you will be aged 65 (or 60 in the case of a woman)) you will receive an annual pension of £71.05 payable monthly/annually in advance for the remainder of your life.”

13. Following a review of her pension rights in 1997 with her then employer, John Lewis, Ms Cornford was advised to make contact with the Trustees of the Scheme.  She was unsuccessful and in the early part of 1998 Ms Cornford contacted OPRA.  She was informed that London Life had been appointed as administrators.  Ms Cornford immediately contacted London Life but was told that a search had not produced a record for her.

14. She then proceeded to put forward a complaint to the Occupational Pensions Advisory Service (OPAS).  OPAS, though not successful in tracking down Ms Cornford’s pension rights, did manage to discover the trail of events leading up to the winding up of the Scheme.

15. Their enquiries with William M Mercer, London Life and CGU Life revealed that there were a number of schemes for this employer:

· Bourne & Hollingsworth Ltd Pension & Endowment Scheme insured with General Life (now part of CGU Life).  CGU Life have confirmed that benefits were transferred out of this scheme in 1973 and it was discontinued in 1977;

· The Bourne & Hollingsworth (Holdings) Ltd LAP Master Pension Scheme insured with Legal & General; 

· The Retirement & Assurance Scheme insured with Commercial Union.

16. William M Mercer also provided a copy of an announcement issued to another member on 5 May 1983 which said:


“I write to advise you of the arrangements being made for members of the Pension Scheme following the closure of the store.


It is the trustees’ intention to purchase an annuity on your behalf, the effect of which is that an insurance company takes over the responsibility of paying your pension when you reach retirement age…


…I will be writing to you during September advising you of the final figure together with certain options available to you.”

17. London Life has confirmed that it was not appointed as administrator but had been involved in arranging Section 32 buyout policies for 100 or so members.  According to London Life, Bourne & Hollingsworth was the appointed sole trustee of the scheme and it has provided a copy of the original request for annuities for this Scheme from G C Jordan of Cubie, Wood & Co Ltd, to Mr Dow at London Life, is dated 9 August 1983 and reads:

“Further to our telephone conversation today, I enclose a copy of the data for the quotation.

For all the annuities, apart from the Special Deferred Annuities, we require quotes on an individual basis offering non-profit and with profit annuities.  We want commutation to be available to each individual at retirement as the maximum permissible under the Inland Revenue limits.  Except for those indicated, there is to be no guarantee included in the annuity, which is to be paid monthly in advance.

…May I stress the urgency of this case, which is the wind up of a Scheme at the end of August.  We need to have a quotation within two weeks in order to complete the arrangements in time.  Please would you also indicate for how long your quotations will be held, as the various options have to be agreed with the individuals concerned.”

18. London Life has confirmed that annuities were then set up and have provided a list of the various members of the Scheme for whom transfer values were received from the trustees.  Miss Cornford is not on that list.

19. Information obtained from the Opra Scheme Registry in Newcastle confirms that it was notified of the Scheme’s winding up by London Life in January 1983.

20. Legal and General have confirmed that it has no records of Ms Cornford forming part of any Legal & General scheme.

21. Cubie, Wood & Co Ltd became Sedgwick Noble Lowndes Actuarial Services Limited (SNLAS) which was dissolved in May 2001.  Marsh & McLennan Companies, Inc (MMC) acquired Sedgwick Noble Lowndes (SNL) in 1999, although as it has pointed out, it did not acquire SNLAS as part of that purchase agreement.

22. MMC has commented that from the extremely limited information supplied it appears that the administration of the Scheme was undertaken by the Employer and to the extent that Cubie, Wood & Co Ltd brokered the annuity market it would have been on the basis of administration records supplied to them.  It has added that, in the event the responsibility for winding up and securing annuities rests with the trustees of a pension scheme.

CONCLUSIONS

23. It is clear from the letter from the Employer to Ms Cornford dated 11 July 1977 describing her projected benefits that she had an entitlement from the Scheme.  What I must consider is which body was responsible for failing to arrange an annuity for Ms Cornford on the winding up of the Scheme.

24. Ms Cornford has cited the Trustees, London Life, Legal & General, Cubie Wood & Co Ltd, KPMG and Deloitte & Touche.  She claims that maladministration on the part of one, several or all of these bodies is responsible for the total loss of her pension rights.

25. The Employer was the sole trustee of the Scheme and as such was responsible for winding up the Scheme and ultimately responsible for ensuring that an annuity was purchased for Ms Cornford.  It does seem that in this capacity it did issue announcements to the membership in 1983 although Ms Cornford does not appear to have received any such announcement.

26. Cubie Wood & Co Ltd were appointed as brokers but only acting on instructions from the Employer as sole trustee.  London Life was eventually chosen to provide annuities as were Legal & General.

27. It would appear that Cubie Wood & Co Ltd were not provided with details relating to Ms Cornford (or at least, it is not possible to say that they were) and they did not, therefore, arrange for an annuity with London Life, who have confirmed that it has no record for her.  Quotations for annuities were requested in 1983 and subsequently provided by London Life.

28. Legal & General have confirmed that they administered a scheme of this Employer, but that Ms Cornford was not a member of that scheme, which has now been cancelled.

29. From the information provided, I cannot, therefore, attach any maladministration to Cubie Wood & Co Ltd or London Life who were only acting on instructions from the Employer as Trustee or to Legal & General who were administering an entirely different scheme.

30. The failure by the Employer as sole trustee, to arrange for an annuity for Ms Cornford prior to it going into liquidation does constitute maladministration.  Ms Cornford has suffered an injustice, as a result in the form of lost pension and I do therefore, uphold her complaint against the Employer as trustee.

31. It is possible that, had an Independent Trustee been appointed in September 1992, Ms Cornford may have been identified as a scheme member.  However I think it unlikely.   Information provided suggests that all known benefits were in the process of being secured by an annuity at this time with a target date of August 1993 being cited for completion of the wind up process.  Only if Ms Cornford had revealed herself before completion of the wind-up process could an Independent Trustee have been in a position to have attempted to secure an annuity for her.  Ultimately, however, I am convinced that it was the failure by the Employer to have arranged an annuity for Ms Cornford that has caused the injustice she has suffered.

32. The Employer was dissolved by the Registrar of Companies on 27 March 1996.  The Employer, therefore as a legal entity no longer exists and it is impossible now to look to the Employer to provide any compensation due.  I do not therefore make any direction to that effect.

33. Thus I am left in the unsatisfactory position of identifying that Ms Cornford has suffered injustice, in the form of a lost pension albeit of the modest sum of £70 a year, as a result of maladministration but that no remedy can be provided to her.  I have already expressed to the House of Commons Select Committee and will express to the secretary of State in my Annual Report, my view that there is a need for Government to ensure better safeguards for those whose pension funds are held in occupational pension schemes.  This is an example of how the present system lets down the individual concerned.

DAVID LAVERICK

Pensions Ombudsman

18 March 2003
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