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PENSION SCHEMES ACT 1993, PART X

DETERMINATION BY THE PENSIONS OMBUDSMAN

Complainant
:
Mr A F Brown

Scheme
:
Stag Furniture Retirement Benefits Plan

Independent Trustee
:
Capital Cranfield Trustees Limited (CCT)

THE COMPLAINT (dated 8 May 2001)

1. Mr Brown complaints of maladministration on the part of CCT, in that it has refused to pay him his full entitlement from the Scheme.  He claims that he has suffered injustice as a consequence of the above alleged maladministration.

PROVISIONS OF THE SCHEME

2. The provisions of the Scheme are contained in the Definitive Trust Deed and Rules dated 22 November 1995.  Clause 21(b) of the Definitive Trust Deed provides:

“Upon any such determination of the Plan (as referred to in Clause 21(a)), the Trustees shall, insofar as (and to the extent that) they have not, prior to determination of the Plan, refunded the Members' Voluntary Contributions, apply Part B in the provision of Segregated Voluntary Contribution Benefits and, after having done that, shall apply Part A as directed below, that is to say:-

FIRST –

in securing, insofar as they have not already done so,

(i) the payment of their pensions to those persons who are already in receipt of them out of the Fund and the payment of any other benefits in respect of which entitlement to payment has already arisen;

(ii) the payment of their pensions and other benefits to those Contracted-out Members for whom payment of such benefits has been deferred beyond the earlier of Normal Pension Date and State Pensionable Date and to those other Members for whom payment of such benefits has been deferred beyond Normal Pension Date;

(iii) to the Dependants of Members for whom pensions are secured under paragraphs (i) and (ii) of this Clause 21(b), the payment of the pensions and other benefits which such Dependants are prospectively (or contingently) entitled to under the Plan on the said Members’ deaths

PROVIDED THAT the liabilities specified in paragraphs (i), (ii) and (iii) of this Clause 21(b) shall rank equally;

SECOND –

in securing so far as the remaining assets of the Fund will permit,

(iv) Accrued Special Benefits;

(v) to the Members entitled to them and to the extent that they have not already been secured under paragraphs (i) and (ii) of this Clause 21(b), any such benefits as are excluded by Section 13(6) of the Pensions Act from Members’ Guaranteed Minimum Pensions;

(vi) Guaranteed Minimum Pensions and accrued rights to them…

(vii) the payment of any State Scheme Premium which the Trustees are liable for,

(viii) the payment of a pension to each Contracted-out Member who has not reached the earlier of Normal Pension Date and State Pensionable Date and to each other Member who has reached Normal Pension Date and who, in either case, has neither retired with an immediate pension, nor is being provided with a return of his Member’s Contributions under paragraph (ii) of Rule 12(d)…

PROVIDED THAT:-

A. the liabilities specified in paragraphs (iv) (v) (vi) and (vii) of this Clause 21(b) shall be given priority in the order in which they appear …”

MATERIAL FACTS

3. Mr Brown was an employee of Stag Furniture Limited (Stag) and an active member of the Scheme, a defined benefit arrangement, until February 1990 when he left to take up alternative employment.  On leaving Stag he became entitled to deferred benefits under the Scheme payable from his 65th birthday, 14 June 2000.

4. The triennial actuarial valuation as at 31 July 1998 shows the Scheme’s funding level to be 102% on the Minimum Funding Requirement (MFR) basis.  However, the Scheme’s actuary in his report stated

“Had the Plan wound up on the valuation date and annuities been purchased for the accrued benefits of active and deferred members as well as for pensioners, it is likely that the assets would not be sufficient to meet these liabilities in full.  The cost of this approach would be subject to the exact terms offered by insurance companies, which are currently significantly more expensive than the cost of providing cash equivalent transfer values equal to the MFR for each individual.”

5. On 29 September 1999 a letter was issued to all members of the Scheme by the Chief Executive of Stag Holdings Limited, informing them that contributions to the Scheme would cease in approximately nine months.  The letter went on to state that all future pension provision would be on a defined contribution basis.

6. An undated letter, thought to be issued in November 1999, from the Chairman of the Trustees to all deferred members stated that the aim was to close the Scheme in March 2000

7. In November 1999 William M Mercer (Mercers), the administrators to the Scheme, wrote to Mr Brown giving him details of the transfer value that would be payable if he wished to transfer his benefits out of the Scheme.  Mercers advised Mr Brown that the information should be passed on to his financial adviser and that the transfer value was guaranteed until 10 February 2000.

8. On 15 February 2000 the pensions advisory service (OPAS) wrote to Mr Brown stating:

“As you left the company in 1990 the changes announced by the scheme trustees in 1999 should not affect your rights to benefits in any way.

The changes mentioned in the letter to you of the 29th September 1999 are similar to the changes being made by many schemes to limit future liability in respect of continuing contributing members.  These changes would not normally affect benefits accrued before the date of such changes.

…The undated letter from Mark Lloyd, Chairman of the Trustees clearly indicates that the Stag Retirement Benefits Plan is to be wound up and the letter states you have two options either to arrange a transfer or leave your benefits in the scheme and the Trustees will buy out your pension at retirement, through an insurance company.  As you will be 65 in June this year, it is probably better to follow option 2.”  

9. In April 2000 Mercers wrote to Mr Brown enclosing a retirement benefit statement showing an annual pension of £5,712.60 payable from 14 June 2000.  Mercers said:

“We are writing to you since you will be reaching normal retirement age under [the Scheme] on the 14 June 2000.

Firstly, we would like to confirm that the Plan commenced winding-up with effect from the 31 March 2000, and on that date, if you were an active member, you automatically became a deferred member of the Plan.

Inevitably, the winding-up of a pension scheme is a protracted exercise and it will take several months to establish the exact entitlements for each member.  The plan trustees do not expect to have this information until the last quarter of the year.

The trustees realise that this will cause difficulties for those people retiring in the meantime and for this reason, they are investigating any means of limiting the personal difficulties which people may experience.  Until such time as pensions have been finalised, one such measure would be to pay a partial pension on an interim basis, for those who reach normal retirement age over the coming months.  The trustees have asked the Scheme Actuary to advise on what [would] be an appropriate amount to pay.

…

Pension legislation requires us to provide a quotation based on a calculation of the full pension that would have been paid at your normal retirement age had the scheme not commenced winding-up.  This we enclose.  We would stress that this is not indicative of the actual amount that will be paid.  The amount you will receive may be less than this and will depend on the Plan’s resources and the cost of securing benefits.”

10. In May 2000 Mercers issued a notice to all members about the winding up of the Scheme.  The notice stated that the funding position of the Scheme on the basis of benefits being secured by the purchase of annuities was estimated to be 73% as at July 1998.  

11. On 12 May 2000 Mercers informed Mr Brown that the trustees of the Scheme had agreed to pay him an interim annual pension of £4,284.48.  Mercers added that the interim pension was not a guaranteed figure and that this figure would be reviewed when the winding up of the Scheme was finalised.  

12. Mr Brown complained to the trustees of the Scheme about the level of his pension from the Scheme, and on 25 May 2000 he submitted an application for his complaint to be considered under the Scheme’s internal dispute resolution (IDR) procedures.

13. On 4 August 2000 Stag went into administration.  

14. In September 2000 CCT was appointed as independent trustee to the Scheme.

15. On 21 December 2000 CCT informed Mr Brown of the first stage decision under IDR.  CCT stated:

15.1. In light of the known circumstances the interim pension payment of 75% of full entitlement was correct.  

15.2. The Scheme entered into winding up on 31 March 2000 and the assets are to be shared between the various categories of members in accordance with a priority order.  The provisions of the Pensions Act 1995 override the Scheme’s rules and therefore the benefits secured are in accordance with this Act.

15.3. Broadly the statutory priority order when winding up a pension scheme is:

· pensions in payment at March 2000 level secured by the purchase of annuities;

· Guaranteed Minimum Pensions (GMPs) and post-April 1997 benefits for non-retired members;

· future increases for current pensions;

· post-retirement increases on GMPs and post-April 1997 benefits for non-retired members; and

· benefits for non-retired members in excess of the GMP and post-April 1997 benefits.

15.4. As at 31 March 2000 Mr Brown did not fall into category one in the priority order, and with due regard to the equal treatment of all such members the interim settlement was granted.

16. Mr Brown appealed against the first stage IDR decision and the matter was decided by CCT under the second stage of IDR and rejected.  CCT explained to Mr Brown that as he was not in receipt of a pension on the date the winding up of the Scheme was triggered, ie 31 March 2000, his benefits ranked alongside all of the other non-retired members in terms of priority.  CCT said that it was the trustees responsibility to ensure that benefits are allocated in accordance with the statutory priority order and to deviate from this in his favour would in turn jeopardise the entitlements of other members.  

17. Mr Brown says:

17.1. CCT’s only reason for rejecting his application under IDR is that it would not be fair to treat his case differently from the other members.  However, by not doing so it treats the other members more favourably as they had a chance to transfer their benefits to other beneficial schemes which he did not have.

17.2. The timing of the cessation of the Scheme left him in a very unfair position, as he could not beneficially transfer to another pension scheme due to the closeness of his retirement.  The majority of the one year was taken up by waiting for a decision to his IDR application which took CCT eight months to make.

17.3. When he left the service of Stag, he had consulted Hogg Robinson, a firm of independent financial consultants, regarding the transfer of his benefits but was advised to leave them in the Scheme.

17.4. He would like his pension to be increased to his full entitlement and backdated to 14 June 2000.

18. Hammond Suddards Edge, the solicitors acting for CCT, responded:

18.1. According to the last actuarial report dated 31 July 1998 the Scheme was 102% funded under the Minimum Funding Requirement (MFR) regulations.  The Scheme’s actuary gave an updated estimate of the MFR funding position as at 31 March 2000 as being 103%, which took into account estimated extra liabilities for GMP equalisation.

18.2. Clause 21 of the Definitive Deed and Rules sets out the winding up provisions, including the priority order.  The priority order requires the liabilities in respect of members’ voluntary contributions to be met first, followed by liabilities for those whose entitlement to the payment of pension or other benefits have arisen at the date of the commencement of the wind up.  Further down the priority list are benefits for members who were not entitled to payment of pension or other benefits at the date the Scheme began winding up.  This means all deferred members.  If a deferred member reaches his normal retirement date before the end of the winding up process, there is no requirement for a pension to be paid.  However, most trustees will pay an interim pension based on the level of benefits they consider will be available at the end of the winding up process, having taken actuarial advice.

18.3. The priority order in the Definitive Trust Deed and Rules is similar to that set out in the Pensions Act 1995.

18.4. Mr Brown was a deferred member at the date the winding up of the Scheme commenced on 31 March 2000, and became a pensioner during the winding up when he retired on 14 June 2000.  Therefore he does not have priority over the claims of the pensioners and the other liabilities as laid down by the Definitive Trust Deed and Rules and by pensions legislation.

18.5. CCT is required to act in accordance with the Trust Deed and Rules and to treat Mr Brown in the same way as other members with preserved benefits at the date of winding up.  As the Scheme was in deficit, CCT could not grant Mr Brown more than his share of the remaining assets without reducing the benefits of other members thereby acting in breach of the Definitive Deed and Rules and the Pensions Act 1995.

18.6. Section 95 of the Pension Schemes Act 1993 provides that a member of an occupational pension scheme may only exercise the right to acquire a cash equivalent before the last option date.  The last option date means one year before the date on which the member attains normal pension age or six months after the termination date if later.  The member’s termination date is the date of cessation of employment.  

18.7. Mr Brown had not been in the employment of Stag for the 10 year period prior to his retirement having left in 1990.  It was open to him to transfer his benefits at any point during that 10 year period.

18.8. CCT acknowledges that there was a delay in dealing with Mr Brown’s complaint under the first stage of IDR.  However, the former trustees of the Scheme had not dealt with the first stage of Mr Brown’s complaint because of the uncertainty surrounding the company and the fact that the company went into administration on 4 August 2000.  CCT was not appointed as independent trustee until 22 September 2000 and had to acquaint itself with the background of the Scheme and all other factors.  This was done and CCT dealt with Mr Brown’s complaint within a period of three months from its appointment.  

CONCLUSIONS

19. Mr Brown’s main complaint is that he should have received his full entitlement when he reached his normal retirement date.  It is clear that at the time the Scheme started to wind up, on 31 March 2000, Mr Brown had about two and a half months to go before he reached his normal retirement date.  Consequently, he was a deferred member and this would have placed his benefits towards the bottom of the priority order as provided for under clause 21 of the Definitive Trust Deed and Rules.  It was indeed unfortunate for Mr Brown for if his normal retirement date had been three months earlier his benefits would have been towards the top of the priority order.  

20. CCT says that the Scheme was in deficit and therefore Mr Brown could not be granted more than his share of the assets without reducing the other members’ benefits.  It has been stated that the Scheme’s actuary had estimated the funding position of the Scheme on the MFR basis to be 103% as at 31 March 2000.  The MFR basis is the minimum solvency test a scheme has to satisfy under the Pensions Act 1995 and is also the basis for calculating the minimum transfer value a pension scheme must offer.  The MFR basis is not designed to be an indication of a pension scheme solvency level should it wind up.  It was clear from the 1998 actuarial valuation that the assets of the Scheme would have been insufficient to cover the liabilities in the event of annuities having to be secured on the winding up of the Scheme.  I agree that on the wind up of the Scheme CCT as trustee has a duty to act equally and fairly between the members and would be acting in breach of the Trust Deed and Rules if it were to grant Mr Brown more than his share of the assets.  

21. The decision to start winding up the Scheme was taken several months before CCT was appointed independent trustee.  In fact, the Scheme started to wind up over six months before CCT was appointed.  Therefore, CCT cannot be blamed for this decision or for choosing the date for winding up the Scheme.

22. As Mr Brown was within a year of his normal retirement date under the provisions of the Pension Schemes Act 1993 he could not exercise the right to a cash equivalent transfer value.  However, in November 1999 Mercers had quoted a transfer value, but Mr Brown decided to leave his benefits in the Scheme.  Therefore Mr Brown was given the option to transfer his benefits but did not take it.  

23. There was a delay by CCT in dealing with the first stage of Mr Brown’s complaint under IDR.  However, CCT involvement with the Scheme started about four months after Mr Brown had made his application and therefore CCT could not have dealt with the matter within the two month statutory period.  It was another three months before CCT dealt with the matter.  Given that CCT needed to acquaint itself with the background of the Scheme and Mr Brown’s own situation, the delay was not unreasonable and I cannot criticise CCT on this matter.

24. For the reasons given in paragraphs 19 to 23 above, I do not uphold the complaint against CCT.  
DAVID LAVERICK

Pensions Ombudsman

4 July 2003
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